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Summary

In October 2009, the Commission of the Europeanotrpublished its proposal for a
regulation dealing with the private international aspects of succession. Towards the
end of last year, the UK Government exercisedigfist mot to opt-in to the Regulation at
that stage. This thesis examines the reasons b#mntd/K’s decision not to opt-in and
considers the possible ways in which the UK’s comgemight be addressed during the
course of the on-going negotiations. In doing tthis, thesis will discuss the main points of
contention in the regulation, which evidence a dp@fween the English common law and

the civil law of continental Europe, and how thigyht be overcome.

This thesis attempts to illustrate that the curiatransigence of some Member States as
regards certain aspects of the regulation showisragérd for the historical evolution of
the civilian legal tradition in those countries. Byphasising the historical development of
such civilian concepts as forced heirship and dodejithis thesis suggests that there is
greater scope for a compromise solution than has kavisaged until now. By a similar
token, domestic reform within the UK indicates thiare is room for manoeuvre within
the common-law approach to succession. Based snthi@ thesis argues for more flexible

negotiating positions during discussions relatm¢he Regulation.

Overall, the conclusion that the thesis draws & groblems relating to claw-back and the
connecting factor(s), in particular, are not insoumtable. It asserts that a greater
cognizance of history coupled with an increasedramess of the failings of domestic
regimes can lead to compromises which would ul@tyapromote a more acceptable

regulation to which the UK would feel more comfdai@opting-in.



Introduction

The law of succession has a direct impact on thes lof countless individuals. As a branch
of the law of property, it affects a person’s pawhy in a number of ways. However, it is
also closely related to family law and as a ressltgreatly influenced by family

relationships. In the past, the law of successias lteen seen as inextricably linked with
the culture and society of a given country becaokeéhat legal system’s particular

conception of family relationships and the cenirgbortance of the law of property in that
country. Given this perceived inherent cultural pement to the law of succession, it was
thought that the law of succession was not as sweted to transnational harmonisation

initiatives as other areas of law might be.

Whilst this view persists today to a certain extehe European Union has continually
affirmed in recent years its desire to harmonigeghvate international law rules relating
to succession. The harmonisation of private intgwnal law rules in no way implies the

harmonisation of substantive succession law inMieenber States. This is something that
the European Commission has been quite clear adnoditdoes not see as politically
feasible at this stage. In fact, the desire to loauise the private international law rules
relating to succession suggests that a coordingedoach to conflict of laws within the

Union will help to alleviate the significant probhs, which result from the divergent

substantive law rules relating to succession. Despiis, it is questionable whether
harmonised private international law rules can eadcin remedying these problems

without a degree of harmonisation of substantiverales.

The European Union, however, is not competent tes dagislation with the aim of
harmonising substantive succession law. Thereftsr@nly option in this regard is to deal
with the private international law rules. Never#sd, the question remains whether

political agreement on these rules will be forthaogm given the highly divergent
6



approaches towards succession law in the Membé&esSaad the lack of basic agreement

about certain fundamentals such as what falls wite scope of succession law.

The European Commission has proposed a Regulatieading with the private
international law aspects of transnational sucoesdihis is a holistic instrument covering
the traditional areas of private international laaamely jurisdiction, applicable law, and
recognition and enforcement. In addition to thisalso proposes creating a European
Certificate of Succession that would be directlfoeceable in the Member States. This is
an ambitious and controversial instrument, whick tr@ated considerable division within
the EU. At the time of writing, negotiations aregomg within the Council and it remains
to be seen what sort of final instrument will eneeegnd whether the UK (and Ireland) will

feel able to opt-in.

The proposed Succession Regulation raises a nuwibepecific issues, a thorough
analysis of which would be impractical, given tiree and space restraints of this thésis.
Instead this thesis will focus on what the preseriter considers to be the most pressing
and controversial issues presented by the Regnla@ibapter one will provide a general
overview of the main provisions of the Regulatiom dighlight the key challenges that it
presents. Chapter two and three will discuss twithefkey obstacles that the Regulation
presents to the UK opting-in, namely the inclusadrclaw-back within the scope of the
applicable law and the designation of the appro@r@nnecting factor. These chapters
will situate both of these issues in a comparativel historical context in order to
understand the strength of feelings that undehiee iarious negotiating positions and to
explore to what extent there might be room for neavoe. Whilst such an analysis could
not be comprehensive given the limitations of tthissis, it is illustrative of how the

common law and civil law came to have such divergesitions on these issues. The

! For a detailed account of the issues raised byrébalation see A Dutta, ‘Succession and Willshe t
Conflict of Laws on the Eve of Europeanisation’ @) 73 Rabels Zeitschrift fur auslandisches und
internationales Privatrecht 547.
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conclusion of the thesis will summarise the dismuss of the foregoing chapters and
consider the implications of these discussiongHerfuture of the Regulation and the UK’s

participation in it.

Connecting factor and claw-back are not the onigtrowersial issues that the proposed
Regulation raises. There are various other ob&tdocléhe UK'’s participation. Perhaps one
of the most significant of these is the inclusiorthim the scope of the Regulation of

administration of estates. In the UK, and certdireoMember States, the actual transfer of
property on death forms a separate area of lawgccabdministration of estates, and is not
subject to the law applicable to succession. In yneontinental systems, there is no
concept of administration of estates because tbpepty passes directly to the heir upon
death. This divergence over such a crucial conasphe proper scope of succession law
would seem to demonstrate a fundamental lack cdeagent on the basics, which makes
the harmonisation of the private international lawles in the area of succession
problematic. Other issues include the recognitiomd aenforcement of authentic

instruments, the scope and effect of the Certifiaait Succession and the classification
boundaries with maintenance, matrimonial propenmyl arusts. Whilst these will be

discussed to some extent in the following chapagrich is a general overview of the

Regulation, it will not be possible to explore théspics in detail.

The decision to focus on claw-back and connectatpfr was a strategic choice given that
these are the issues that the UK objects to masigy and are likely to present the most
problems in reaching a compromise. The recognito enforcement of authentic
instruments, which will not be discussed in detailan important issue because the use of
authentic instruments by notaries is often howtestare wound up on the continent.
However, recognition and enforcement of these umsénts is only likely to be

problematic in contentious cases, during which tteay be challenged before a court in the



member state where they were issued. As regardsestimtion of estates, this is also an
important issue. However, the Regulation doesestilbalanced compromise which would
protect the UK’s procedures for administration efages and is discussed briefly in the
next chapter. The European Certificate of Succassmuld threaten to undermine this if it
were treated as decisive of a broad range of isddewever, as things stand in the
Regulation, it would not be treated as such inUKe given our court-based procedure for
administration of estates. Therefore, whilst aksh issues deserve detailed discussion
during the negotiations, it is unlikely that theyllvpresent significant barriers to the UK
opting-in, provided that a mutually acceptable nptetation of the Regulation can be

agreed on.

In addition to the time and word constraints, thissis’s analysis of certain aspects of the
proposed Regulation is limited by the restrictedilability of historical and comparative
materials in the English language. Given that alvgptwo and three, on claw-back and
connecting factor respectively, attempt to undertakhistorical and comparative analysis,
the scope and rigour of this study is limited bg giesent writer’s lack of foreign language
skills. Therefore, information on foreign legal 8ras and historical documents, the latter
of which are often written in Latin, can only becassed in summary form in English. As a
result, the comparative aspect of the historicakaech will be limited to comparisons
between Scotland, England and France, on which musterial is available, with
occasional reference to other legal systems, ssithah of Germany, where appropriate. In
addition, much of the historical analysis is dedivieEom a comparison of secondary

sources, where reference to primary material wbel@npractical.

Despite these various constraints, this thesisngtie to situate current disagreements over
certain aspects of the Succession Regulation i tigtorical context by discussing and

comparing the development of these concepts imabeu of legal systems within the EU.



One of the main reasons that this thesis adopistarical and comparative approach is to
gain some perspective on Member States’ intransgeaver these issues and provide
some sort of context for assessing the acceptabiliany potential compromise solution.
The thesis pursues this aim within the confinestofemit and should not be seen as a
comprehensive review of the proposed regulationratiter as focussing on two of the

thorniest and most divisive issues raised by tiopqsal.

The analysis in which this thesis engages revéalsthe common element that links both
the issue of connecting factor and claw-back i$ tha current doctrinal positions of the
Member States seem out of line with the historb@velopment of these concepts. As
regards connecting factor, it is ironic that coefital legal systems initially preferred to
use a more permanent connecting factor such ascdemand then nationality but now
support a much more transient connecting factohabitual residence. This stands in
contrast to the common-law systems, which inherttezl concept of domicile from the
civil law and now stand by, a somewhat modifiedsuar of, that connecting factor. Given
this historical perspective and how habitual rest@eoperates in practice in the countries
that use it, as discussed in chapter three, perth@pMember States of the EU could be
more amenable to the UK’s suggestion of having aenwell-defined and less easily

changeable connecting factor.

As regards claw-back, the historical consideratidissussed in chapter two suggests that
both the UK and continental legal systems shouladen to compromise on this issue.
This historical analysis undermines continentahlexystems’ assertion that claw-back is a
necessary corollary of forced heirship; it alsoesds that some form of claw-back may
have existed in England at one stage. This analysist necessarily decisive because, as
the chapter points out, different legal systemachttvarying degrees importance to the

family unit. However, it has the potential to enage a more flexible negotiating position
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that is more open to compromise solutions. Throught these chapters, and especially in
the following general overview chapter, the thegtempts to highlight the relevance and
significance of this historical and comparative Igsia to the current discussions on the

Succession Regulation.
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1. Overview

1.1 Background

The harmonisation of private international law imilanatters within the European Union
(EU) has a long history dating back to the 1968sBels ConventiohThis was adopted at
a time when the Member States of the EU were empavi® negotiate conventions to
secure the ‘simplification of formalities governinthe reciprocal recognition and
enforcement of judgment$'The EU subsequently gained express legislativepetence,
through the Treaty of Amsterdahtp adopt ‘measures in the field of judicial coggtEm

in civil matters,* which have ‘cross border implications...insofar recessary for the
proper functioning of the internal markétThis includes measures relating to jurisdiction,
applicable law, and recognition and enforcenfefithis resulted in the Brussels |
Regulatiodl and the Brussels Il Regulation (later supplantgdhussels Ilbis),? both of
which replaced the Brussels Convention. Subsequetiie adoption of private
international law instruments in the Council, otlilkan those dealing with family law
matters, was facilitated by the change in votingureements from unanimity to qualified

majority voting brought about by the Treaty of Nicélore recently, the Treaty of

! Convention on jurisdiction and enforcement of jumts in civil and commercial matters (Brussels
Convention, consolidated version) [1998] OJ C 27/1.

2 Treaty establishing the European Community [1992]C224/01, art 220.

® Treaty of Amsterdam amending the Treaty on Europkaion, treaties establishing the European
Communities and certain related acts (Treaty of #&naam) [1997] OJ C 340/1.

* Treaty establishing the European Community (EGfireas amended) [2002] OJ C 325/33 art 61(c).

® EC Treaty (n 4) art 65.

® EC Treaty (n 4) art 65

" Council Regulation (EC) 44/2001 of 22 December ®Gth jurisdiction and the recognition and
enforcement of judgments in civil and commerciattera (Brussels I) [2001] OJ L 12/1.

8 Council Regulation (EC) 2201/2003 of 27 Novemb@®2 concerning jurisdiction and the recognition and
enforcement of judgments in matrimonial matters &mel matters of parental responsibility, repealing
Regulation (EC) No 1347/2000 (Brusselsig) [2003] OJ L 338/1.

° Treaty of Nice amending the Treaty on Europeanobnithe treaties establishing the European
Communities and certain related acts (Treaty oENj2001] OJ C 80/01.
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Lisbont® has weakened the internal market requirement forage international law

instruments, giving the EU broader competenceimatea:

However, through all of this, wills and successwere excluded from the scope of the
Conventiori? and both Regulatior's. This was because of the ‘fairly marked differences
between the various States on matters of successiod the very marked divergences
between the rules of conflict of law¥’ The EU has come a long way since the Brussels
Convention and has repeatedly affirmed the neeldatmonise private international law

rules relating to succession.

This was recognised as early as the Jenard Repotte Brussels Convention, which
stated that ‘it was necessary, and would becomeastgly so as the EEC developed in
the future, to facilitate the recognition and en@ment of judgments given in matters
relating to succession® The EU’s 1998 Vienna Action Plan went even furthgrsetting
the goal of examining the possibility of drawing aipegal instrument relating to not only
recognition and enforcement of judgments regardimgcession but also jurisdiction and
applicable law'® Despite no specific mention of succession in theogean Council’s
1999 Tampere Conclusiohs,the Tampere Programme that shortly followed them

proposed, for the first time, the concrete goatm@ating a legal instrument dealing with

1 Treaty of Lisbon amending the Treaty on Europeariok) and the Treaty establishing the European
Community [2007] OJ C306/1.

' For a more detailed discussion about the changesghbt about by the Treaty of Lisbon in private
international law see G de Groot and J Kuipersg'New Provisions on Private International Law ie th
Treaty of Lisbon’ (2008) 15(1) Maastricht Journalmternational and Comparative Law 109.

12 Brussels Convention (n 1) art 1(1).

13 Brussels | (n 7) art 1(2)(a); Brusselbis (n 8) art 1(3)(f)

4P Jenard, ‘Report on the Convention on jurisdicaad enforcement of judgments in civil and comnagrc
matters signed at Brussels 27 September 1968’ idé&teport), [1979] OJ C 59/1, 11.

*p Jenard (n 14) 11

16 Action plan of the Council and the Commission @avtbest to implement the provisions of the Tredty o
Amsterdam on an area of freedom, security andcgi$1i999] OJ C 19/1, 10.

" Ppresidency Conclusions, Tampere Council, 15 and Q&ober 1999 (Tampere Conclusions)
<http://www.consilium.europa.eu/ueDocs/cms_DatagtfmessData/en/ec/00200-r1.en9.htm> accessed
February 2010.
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jurisdiction, and recognition and enforcement aigments in the area of succession.
This was supported in the European Council’'s 20@4u¢ Programme, which called on
the Commission to present a green paper regardingt@ international law aspects of

successiont? which they duly did in 2008

A consultation process followed the publicationtbé Green Paper during which the
Commission received a number of responses. The @Ggsian considered these responses
and, in October 2009, published a proposal forgalegion relating to private international
law aspects of successitnin December 2009, following a Ministry of JustigoJ)
public consultatiorf? Jack Straw, the Secretary of State for JusticeLamd Chancellor,
announced that the UK Government had decided tociseeits right, under the UK and
Ireland’s Protocol to the Maastricht Tre&fynot to opt-in to the Succession Regulation.
He confirmed that the Government still supports piheject in principle and intends to
engage fully in the negotiations with the hope eihly able to adopt the final regulatith.
In the same statement, Mr. Straw emphasised withialtaady been highlighted by the
MoJ’s Consultation Document, namely that the majbstacles as far as the UK is
concerned are claw-back and connecting faCt&iach of these will be considered in detail

in their respective chapters later in this thesis.

'8 Council of the European Union, ‘Draft programmenwdasures for the implementation of the princidle o
mutual recognition of decisions in civil and comgial matters’ (Tampere Programme), [2001] OJ C 12/1

19 Council of the European Union, ‘The Hague Program8trengthening Freedom, Security and Justice in
the European Union’, [2005] OJ C 53/1, 13.

20 Commission of the European Communities, ‘GreenePap Succession and Wills COM(2005) 65 final
<http://eur-lex.europa.eu/LexUriServ/site/en/coni2@om2005_0065en01.pdf> accessed February 2010.
L Commission of the European Communities, PropasahfRegulation of the European Parliament and of
the Council on jurisdiction, applicable law, recdgm and enforcement of decisions and authentic
instruments in matters of succession and the oreati a European Certificate of Succession’ COM@00
154 final <http://eur-lex.europa.eu/LexUriServ/Lai&krv.do?uri=COM:2009:0154:FIN:EN:PDF> accessed
February 2010.

2 Ministry of Justice, ‘European Commission proposal succession and wills — A public consultation’
CP41/09 <http://www.justice.gov.uk/consultationgislec-succession-wills.pdf> accessed September. 2010
2 protocol on the position of the United Kingdom aredand (UK and Ireland Protocol) [1997] C 340/99.

4 Hansard HC vol 502 cols 140WS — 141WS (16 Decer?b@®).

%5 Ministry of Justice, European Commission propasalsuccession and wills — A public consultation
CP41/09 8 — 9 <http://www.justice.gov.uk/consutiai/docs/ec-succession-wills.pdf> accessed February
2010
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Having outlined the background to the SuccessioguRé¢on, the remainder of this
chapter will be devoted to an examination of thg #ecuments, namely the green paper
and draft regulation, and the responses these élasited from the major stakeholders,

including the report published by the House of Isod) Select Committee in March 2010.
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1.2 Green Paper

The European Commission’s Green Paper on SucceasibWills?® which was published

in 2005, raises a number of fundamental questioaisrteed to be answered. Of the various
issues that the Commission seeks to address, thecmairoversial seem to be the scope of
the proposed regulation, the most appropriate adimgefactor and the recognition and
enforcement of non-judicial acts. These pointspglavith other issues important to the

UK, are addressed in the UK Government's respamsieet Green Papéf.

As regards the territorial scope of the proposedilegion, the Commission seem to take it
as read that harmonised conflict rules should dperat only where EU Member States’
legal systems are concerned but also in situationslving the legal systems of both

Member States and non-Member States:

The universal nature of the future rules shouldb®in dispute: confining
the application of the harmonised conflict rules strictly “intra-
Community” international situations and excludihgge in which there is a
third-country element would make life more diffitéor individuals and the
legal profession&®

The UK Government, in their response to the GregpeP, make it clear that they do not
consider this a self-evident truth. In fact, thégw this statement as premature, stating that
‘the question of universal application needs toabdressed properl¢®. There is some
support for the Commission’s position as it avdfdeuble-tracked” rules on the conflict
of laws [which] would lead to difficulties in prace’.®® However, it is questionable

whether the EU even has competence as regardscthurdries, or whether this should be

6 European Commission (n 20).

" Response of the Government of the United Kingdonthe European Commission Green Paper on
Succession and Wills <http://ec.europa.eu/justioendinews/consulting_public/successions/contribstion
contribution_uk_en.pdf> accessed February 2010.

28 European Commission (n 20) 4.

%9 Response of the Government of the United Kingdonthe European Commission Green Paper on
Succession and Wills, Appendix B, 3 <http://ec.@areu/justice_home/news/consulting_public/succassio
contributions/contribution_uk_appb_en.pdf> accesssntuary 2010.

%0 p Terner, ‘Perspectives of a European Law of Ssios’, [2007] 14 Maastricht Journal of European &
Comparative Law 147, 163.
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left to the Member Staté$.This concern resonates with the UK Government'steasis
on the importance of treaty base as a matter afl legnciple®? This point does not seem
to have been taken by the Commission, whose progtaas that ‘any law specified by

this Regulation shall apply even if it is not taevlof a Member Staté®

Whilst the Commission saw the universal territorggdplication of the Regulation as
beyond doubt, it did raise the question of how esitee the substantive scope of the

Regulation should be:

What questions should be governed by the law agiplkcto the succession?
In particular, should the conflict rules be confin® the determination of

heirs and their rights or also cover the adminigtnaand distribution of the

estate?

This, the UK Government seems to find even moraratet than the issue of territorial

scope. They emphasise that:

...the administration and distribution of the pmapef the deceased, should
fall outside the law of succession...Matters of #uistration and
distribution relating to property should...be gowest by the law of the
forum>°

This view is strongly supported by the Bar CoundilEngland and Wales which
feels that ‘the applicable law has no role in ietato [administration of estatesf.
The Law Society of England and Wales and the SpadétTrust and Estate
Practitioners are less emphatic about excludingimdtration of estates from the
scope of the Regulation stating that ‘at the ihgtage we should not seek to deal
with the administrative machinery in place to handbktate administration’. This

suggests that they may view harmonising the rudgting to administration of

31 See Response by the Bar Council of England andedVal <http://ec.europa.eu/justice_home/news/
consulting_public/successions/contributions/contidn_bcew_en.pdf> accessed February 2010;

%2 UK Government (n 27).

% European Commission (n 21) article 25.

% European Commission (n 20) 5, Question 1.

% UK Government (n 27) 3.

% Bar Council of England and Wales (n 31) 4.
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estates as a laudable goal but that they wouldptefadopt a more cautious and
gradual approach to harmonisation at this stage. vibw taken by the Swedish
Government, by contrast, calls for a wide scopepgiication of the Regulation to
include the administration and distribution of tbstate. In support of this, they
assert that ‘it would simplify matters greatly et estate could be administered
from one country, by one administrator, with on@gsinventory and according to
only one set of rules” In the end, the Commission was persuaded by téig and
included the administration of estates within tlsepe of the Draft Regulation,
subject to the protection of systems that have pars¢e procedure for

administration of estate€.

%7 Swedish Ministry of Justice, Comments on CommissiBreen Paper on Succession and Wills
<http://ec.europa.eu/justice_home/news/consultingli@’'successions/contributions/contribution_sweden
n.pdf> accessed February 2010.

% See European Commission (n 21) art 21(2).
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1.3 The Draft Requlation

This section will consider the key provisions o€ tlraft regulation and how they have
been received. Firstly, as regards scope, the Cssmonis explanatory memorandum,
which is attached to the proposal, explains itssi@e to include administration of estates

in the following terms:

The concept of “succession” must be interpretednrautonomous manner
and encompasses all the elements of a successiparticular its handover,
administration and liquidatiof?.

This position is contrary to that expressed by W& Government in its response to the
Green Paper but follows the suggestions of the &e@overnment® This provision is

particularly problematic for the UK because althlouigdoes apply foreign law to the core
issues governed by succession law such as therde&tion of heirs etc, it does not apply

foreign law to the administration of estates as Begulation would.

The Regulation is not, however, entirely insensitig legal systems, such as those of the
UK, that have a separate, court-based system foratdministration of estates. The
compromise that the Regulation strikes in this reéga not to prevent the operation of a
separate system of administration of estates whrexgerty is located in a country that uses
such a systerff- However, it is unclear how far this extends. Untler various laws of
administration of estates in the UK, both inhem&rax and debts owing to creditors
would be paid before property was transferred toebeiaries. However, the Regulation
only expressly provides for tax to be paid beforepprty transfers and not creditéfdn

the interests of legal certainty and to avoid aogfasion, the present writer submits that

there should be an express provision stating theditors can be paid, before property

%9 European Commission (n 21) 4.

“9See above n 30 and 31.

“! European Commission (n 21) art 21(2)(a).
“2 European Commission (n 21) art 21(2)(b).
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transfers to the beneficiaries, in those countrikat have a separate system of
administration of estates. The protection of cdiis one of the key reasons for the UK
having a separate system of administration of estatherefore, it is likely to prove

unacceptable for the UK to opt-in to a Regulatioat tundermines this protection.

Having defined its scope, the Regulation movesothé rules of jurisdiction. It adopts
habitual residence as the default connecting faetbich confers general jurisdiction on a
court. According to the explanatory memorandum jtbabresidence was chosen because
it ‘is the most widespread method used in the Mangtates..** It seems likely that this
comment pertains to areas other than successiorewmlaemonised European rules impose

habitual residence as the connecting fattétowever, as Professor Matthews notes:

...all the other contexts in which “habitual residethis used are directed
at something to do with the actor, the person coeck in the short-term,
but this use of “habitual residence”, althoughsitdescribing something
about the deceased, actually has the effect fopuihgose of distributing the
estate or the succession of deceased, which gttalots of other people,
the heirs and the creditors”..

Therefore, one cannot assume that just becausadkhl®sidence is commonly found in
other contexts, that this connecting factor, eslgcif left undefined, is appropriate in the

context of succession.

43 European Commission (n 21) 5.

4 Examples of the use of habitual residence in otleertexts include: Brussels biis (n 8) arts 3 and 8
(confers jurisdiction in divorce proceedings andst concerning parental responsibility); Regulafig@)

No 593/2008 of the European Parliament and of tbenCil of 17 June 2008 on the law applicable to
contractual obligations (Rome 1) [2008] OJ L 17@6 4 (determines applicable law governing consréct
the absence of choice); Regulation (EC) No 864/260%e European Parliament and of the Council of
11 July 2007 on the law applicable to non-contralctebligations (Rome II) [2007] OJ L 199/40 art 4
(designates the applicable law in certain circuncta governing non-contractual obligations)Council
Regulation (EC) 4/2009 of 18 December 2008 on glictfon, applicable law, recognition and enforceinen
of decisions and cooperation in matters relatingéntenance obligations (Maintenance Regulatia@p9]

OJ L 7/1 art 3 (confers jurisdiction over maintecaglaims).

4 P Matthews, Minutes of Evidence taken before tleée@ Committee on the European Union (Sub
Committee E), 25 November 2009 in European UniotecdeCommittee, ‘The EU’s Regulation on
Succession: Report with Evidence’ HL (2009-10) 7%{(Q13).
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The problems associated with habitual residenae@me into play in the next section of
the Regulation, which makes habitual residenceléfiault connecting factor for the choice
of applicable law. By using such a transient cotingdactor as habitual residence, which
could involve a very short period of actual resickerthe Regulation raises the problem of
a person’s personal law changing when they mighsaeably expect that it would not.
This means that as parties move between MembeesStite law applicable to the
succession of their estate could also change \Wehparties being unaware of this. The
unintended consequences associated with mutalaliéy somewhat mitigated by the
Regulation allowing a degree of party autonomy egards choice of law. However,
despite this, the Regulation’s restrictive appro@cparty autonomy does not quite seem to
strike the correct balance. The problems assocuaitddthe connecting factor in relation to

jurisdiction and applicable law will be discussedrefully in chapter three.

Another highly contentious aspect of the Regulai®mhe issue of claw-back. This is a
practice found in many civil law countries, wherepfts made during the lifetime of a

deceased person can be reclaimed back into thabrpsrestate upon death, in order to
satisfy the forced heirs’ share of the estate. Alth the UK has a similar mechanism for
the calculation of inheritance tax, this is onlynational device and does not actually
require gifts to be returned, which could concelydde the effect of the law in many civil

law countries. Such a possibility exists in Englatdhe discretion of the court under the
Inheritance (Provision for Family and Dependants) 2075%° However, it does not seem

likely that this is often encountered in practifesuch a doctrine were to be imported into
the domestic laws of the United Kingdom, then itildohave potentially far-reaching and

unsettling consequences on the security of propetsfers.

46510(5).
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Although the Regulation excludes lifetime gifts rfroits scopé!

it provides that ‘the
[applicable] law shall govern in particular...any igkion to restore or account for gifts
and the taking of them into account when deterngitire shares of heir§®. This would be

a novel development in both Scots and English lagvas Lord Bach stated in his evidence
to the House of Lords EU Select Committee, ‘theoidtiction of [claw-back] into the UK
could create major practical difficulties, partiedy for the recipients of such gifts,
including charities® Therefore, it seems highly unlikely that the UKv@mment would

be willing to opt-in to this Regulation until sonkend of compromise on this issue had

been reached. The issue of claw-back is discusseubie detail in the following chapter.

In addition to applicable law and jurisdiction, tRegulation seeks to lay down rules on
mutual recognition and enforcement. The Regulastgrulates that court decisions should
be recognised in other Member States without argiapprocedure and provides a limited
list of grounds available to refuse recognitionaotourt decision® Whilst this may be

uncontroversial and in line with other instrumerggarding recognition of decisions in
civil matters, the Regulation goes further and nexgu the recognition of authentic
instruments. However, this requirement is not auonscribed as the automatic
recognition of court decisions because there iist@f grounds for non-recognition, and
recognition can be refused only on the groundsudip policy. Despite this, recognition

of authentic instruments is not a foregone conolugn the UK.

As well as dealing with the traditional areas afvgte international law, the Regulation
would also create a new legal instrument that fererable in any Member State in the

form of a European Certificate of Succession. Th&rument would be an authoritative

47 Commission (n 21) art 1(3)(f).

“8 European Commission (n 21) art 19(2)(j).

“9 Lord Bach and O Parker, Minutes of Evidence takefore the Select Committee on the European Union
(Sub Committee E), 16 December 2009 in EuropeammitJfelect Committee, ‘The EU’s Regulation on
Succession: Report with Evidence’ HL (2009-10) #5(Q126).

*0 European Commission (n 21) arts 29 and 30.
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statement of the entitlement of the heirs and tbegus of the executors.Such an
instrument would seem useful for UK executors whaght to have property located in
other EU Member States transferred to beneficiakkesvever, it would have to be made
clear that this European Certificate of Successmrid not be decisive as regards assets in
the UK as this would undermine the protection @& $leparate system of administration of

estates.

Many of the objections that the UK raises to theppsed Regulation relate to
classification issues. Whilst a detailed discussibrlassification is beyond the scope of
the thesis, it is worth highlighting, in broad tesnsome of the key elements of this issue.
The UK seeks to interpret succession narrowly,tingiit to the determination of heirs and
their entitlement upon the death of the deceaséd UK government, unlike many
continental governments, does not see this as @rggrno the recovery of lifetime gifts,
which will be discussed in more detail in chaptgo,tnor to the actual administration of
the estate. As regards the latter, many civil-lggteams do not have a separate mechanism
for the administration of the estate, leaving ithe heir to deal with the debts, etc; in the
UK, and some other Member States, there is a dcasgd system of winding up the estate.
This is designed to protect creditors and providgublic record of the succession

proceedings.

Given the strongly diverging approaches on thigasperhaps the compromise proposed
by the Max Planck Instituté would be a workable solution. They proposed that
administration of estates is included within thepse of applicable law unless the law of

the location of the assets lays down special rufesyhich case they would govern the

*1 European Commission (n 21) art 36.

2 Max Planck Institute for Comparative and Interoasl Private Law, ‘Comments on the European
Commission’s Proposal for a Regulation of the Earsp Parliament and of the Council on jurisdiction,
applicable law, recognition and enforcement of siecis and authentic instruments in matters of ssice

and the creation of a European Certificate of SsEion’ 90
<http://www.mpipriv.de/shared/data/pdf/mpi_commestsccession_proposal.pdf>  accessed September
2010; (2010) 74 Rabels Zeitschrift fur auslandiscied internationales Privatrecht 522.
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winding up of the estate. This has the advantageithvould not require separate laws to
govern the administration of estates between tMeaber States which do not lay down a
special procedure but would appease those suchustsidand the UK, which does. This
differs slightly from the rules proposed in the Rlagion by explicitly stating that rights in

rem cannot be exercised in a Member State where thgeply is located contrary to the

law of that country.

Another issue relating to classification is theision between maintenance and succession.
There is a distinction to be made between the laghts of forced heirs, which exists in
civil-law systems, on the one hand, and the disoraty provision for dependants upon
death, which exists in England and Wales, on therofThe former properly belongs to the
law of succession, whereas the latter is closeraiture to a maintenance claim. On this
reading, therefore, there is no contradiction betwihe UK's opposition to the inclusion of
claw-back within the scope of the applicable lavd dhe English courts' discretionary
power to reclaim certain lifetime gifts upon de&thThe latter only applies to those
dependants who are in financial need and can, thuoperly be said to constitute a
maintenance claim. Therefore, this can be diststged from the continental form of claw-

back, which is designed to satisfy forced heirsi@ims regardless of financial need.

Whilst this may not be how domestic claims under1875 Act are viewed by the English
courts or the UK Government, it may well be advgatas for them to be considered as
such in the international context. Given that th€ dibes not consider claw-back to form
part of the law of succession, it is highly unlikéhat the UK would opt-in to a regulation
that made claw-back subject to the applicable [Bwerefore, if decisions under the 1975
Act were classed as a form of claw-back, they woubd be covered by the mutual
recognition provisions of any Succession Regulatowhich the UK would opt-in. This

means that a situation could occur whereby an Emgtlomiciled dependant spouse

*3 Inheritance (Provision for Family and Dependans) 1975.
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receives an award from an English court for thaugadf a gift made by her spouse a
number of years before his death to his mistressveider, both her deceased spouse and
his mistress were habitually resident in CyprusictWidoes not allow any form of claw-
back. Therefore, assuming claw-back does not falimwthe scope of the Regulation, this
decision would be unenforceable under the SucaesRkigulation. This would be the

situation at present without the Succession Reiguldeing in force.

By contrast, if such an award were classified asantenance decision, this could be
enforced under the Maintenance Regulation. Thetioaekhip between succession and
maintenance claims is not explicitly addressedha Maintenance Regulation, which
simply provides that '[tlhis Regulation shall appbymaintenance obligations arising from
a family relationship, parentage, marriage or &ffin” Classifying the 1975 Act claims as
maintenance would not only be relevant for the céida of lifetime gifts, which probably
has limited practical relevance in any event. ltuldo also be advantageous for
redistribution of the estate and the setting asideestamentary bequests in response to
claims from individuals who would not be forcedriseunder the applicable law but were,
nonetheless dependant on the deceased. This coald o situations where the Act
covers a broader range of people, such as formeussg, than the forced heirship
provisions of the applicable law. In such a sitratihe estate would have to be distributed
in accordance with the applicable law. Therefdrgiduld not be open to the English court
to alter this in favour of a dependant non-forcedr hif the powers under the 1975 Act
were classed as succession. However, arguablyhdéet powers were classed as
maintenance, then the English courts could makerder that the maintenance claim be
satisfied out of the estate, which would have toréeognised under the Maintenance
Regulation. This, however, raises the questionutivRegulation would take precedence

in the event of a conflict, which should be resdiva the interests of legal certainty.

** Maintenance Regulation (n 44) art 1(1).
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1.4 Domestic Response

Based on the foregoing section, it seems clearefive, that the Commission’s Proposal
contains several issues that are highly contentwatisin the UK. The following section

will discuss the reaction to these provisions freamious interested parties in the United
Kingdom. There has been widespread consultatiothenCommission’s Green Paper, a
Ministry of Justice Consultation and extensive gy by the House of Lords to gather
evidence from expert witnesses on the Draft Sucmesfegulation. One of the

overarching concerns that runs through the majasitythe responses from interested

parties in the UK is the expansive scope of the@ased regulation.

Scope can be understood in two ways. Firstly, tietbe extent of private international
law matters that are covered by the Regulation.|S¥linis does not evoke quite such
strong opinion as the other meaning of scope, tiestill some disagreement over the
utility of addressing all aspects of private intianal law. Some, such as the European
Parliament, feel that the Regulation should adopthdistic approach to private
international law and lay down harmonised rules dpplicable law, jurisdiction, and
recognition and enforcemett.Others, such as Shepherd and WedderBummplicitly
accept this by arguing for there to be equivalebetveen the connecting factors that
determine jurisdiction and those that determineliegiple law. Despite this, there are
those, such as Carruthers and Crawford, who aryaé harmonising the rules of

jurisdiction is unnecessary, whilst still suppogtithe harmonisation of applicable I1&{v.

There seems to be a growing feeling that a pieckapgaoach to private international law

Is inadequate in meeting the aim of legal certailythe past, instruments that have

** European Parliament, Report with recommendatianshe Commission on succession and wills 16

October 2006 (A6-0359/2206), Recommendation 1.

% See letter dated 29 August 2005, attached to iSsoRtarliament response to European Commission
Greenpaper 27.

" See J Carruthers and E Crawford, Scottish Parliamesponse to European Commission Greenpaper,
Questions 1 and 22.

26



focussed solely on applicable law have not beerelyidatified®® Recently, the EU
Maintenance Regulation adopted a more holistic @gpgr dealing with jurisdiction,
applicable law and recognition and enforcement isirgle instrument’ Whilst some,
such as Carruthers and Crawf6fdyould argue an exemption for the field of sucamssit
does not seem that this case has been made ohérRaan question the inclusion of rules
of jurisdiction at all, one might argue that theakes have not been extended far enough.
Given that the majority of succession cases arecootentious, and therefore dealt with
largely by notaries in continental Europe, it seanmonsistent with the reality of the
situation not to extend jurisdictional rules to fadicial bodies such as notaries. The
likelihood of this featuring in the Regulation ikpwever, slim given the political

opposition from countries such as France.

A more evocative issue than this is the area ofstsmitive law that the Regulation
designates as being governed by the applicable Taws. debate centres on the definition
of succession, which is a contentious issue. Tlgalation itself takes an all-inclusive
approach to the definition of succession includafigssues relating to the succession from
start to finish. This is supported by the Europ&ailiament' and Swedeff amongst
others. However, as the chairman of the law antituti®ns sub-committee of the House
of Lords EU Select Committee not&sit is likely to be a major stumbling block to the
UK's participation in the Regulation. The first ppof contention is the potential for the
Regulation to unsettle lifetime property transfdisis is a possibility unknown in Scotland
and very rare in England, Wales and Northern letland has the potential to affect the

stability of land registers as well as trust laweile seems to be a consensus that the core

*8 For example Hague Convention of 1 August 1989henLiaw Applicable to Succession to the Estates of
Deceased Persons
% See the Maintenance Regulation (n 44).
60 J Carruthers and E Crawford (n 57) 10.
®1 European Parliament (n 55) 11.
%2 Swedish Ministry of Justice (n 37)
%3 European Union Select Committee, ‘Green Paper wrcéssion and Wills: Report with Evidence’ HL
(2007-08) 12, 5
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of succession law is to determine who is entitledirtherit. Beyond that perhaps, as
Professor Harris argues in his HOLEUSC evidefidbere should be a distinction drawn,
as with the Hague succession and trust conventiomt@&/een what is agreed to form part of
succession law on the one hand and ancillary nsatterthe other. The same would apply
to the Regulation’s inclusion of administrationestates within its scope, which the UK

argues should properly be subjecthe lex situs

Be that as it may, allowing the applicable law twvern the transfer of immoveable
property located in another member state is nohowk in the UK, as Professor Harris

argues.

we do already have, of course, the Hague Trustsv&udion and the
Recognition of Trusts Act 1987 in the UK. That aeplequally to trusts of
land and allows the settlor to choose the goverlangapplicable to a trust
of land, including any powers that they may havéetminate the trust and
claim the property. That radical departure fromldwe of the situs does not
appear to have caused practical problems. It eadir a major inroad into
the law of the situs®>

This may, however, not be so straightforward indhecession context given the balancing

of interests between creditors and heirs discusadibr®®

As Professor Harris notes, the two concerns reggrdubstantive scope and coverage of
private international law issues are not unrelakedact, if the latter were resolved so that

the scope of the Regulation excluded anything othan what constitutes the common

core of succession, then the coverage of privagéenational law issues would be less of an
issue. In other words, courts would be less retiteapply foreign law if they knew that it

did not affect ancillary matters as the Regulatiarrently purports to do:

% J Harris, Minutes of Evidence taken before the&eCommittee on the European Union (Sub Committee
E), 10 October 2007 in European Union Select Cotamit'Green Paper on Succession and Wills: Report
with Evidence’ HL (2007-08) 12,5 Q 16

%5 J Harris (n 64)

% See text at n 40.
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If one can get a very tightly construed regulattbat really answers the
bald question of who is the heir according to theegning law, is it X or Y,

| think 1 would be less concerned about the rarfge regulation in terms
of the private international law issues it mighven®’

As regards the scope of the proposed regulatienHtiuse of Lords EU Select Committee

advocates a cautious approach stating that:

Limiting the scope of the proposal to determinihg taw applicable to the
issue of who is entitled to what asset in any paldr succession would
result in simpler legislation...lt would also petnihe continuation of
important UK procedures for administering succassig®

Based on Professor Harris’s evidence to the S&ectmittee inquiry, the fact that the
House of Lords would limit the substantive reaclihaef Regulation suggests that its private
international law scope could remain broad. Howgewemsistent with their cautious

approach, the Committee state that:

this is an area for a step by step approach tslé&gn. However it would
have been preferable for the first proposal in tieil to have focussed on
the issue of the law that should apply to a cramsikdr succession (the
applicable law§?’

This conclusion resonates well with those whotfedit jurisdictional rules were difficult to
operate in practic@ but does not goes as far as those who felt thasens need for such

rules’t

The final issue that many found objectionable &1lles on recognition and enforcement,
particularly as they relate to authentic instrurseand the European Certificate of

Succession. There seems to be little objectioméorécognition of court decisions, as is

67 J Harris (n 64) 9.

% European Union Select Committee (n 63) [155].

% European Union Select Committee (n 63) [151].

" R Frimston, Minutes of Evidence taken before th@e& Committee on the European Union (Sub
Committee E), 2 December 2009 in European UniorecdeCommittee, ‘The EU’s Regulation on
Succession: Report with Evidence’ HL (2009-10) 35(Q64)

™ J Carruthers and E Crawford (n 57).
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standard practise in other areas, other than thmay raise certain practical difficultiés.
However, there is widespread opposition to the sstgn that authentic instruments,
drawn up by notaries, should be recognised and'ed4® In Professor Matthews's view,
given the lack of procedural safeguards that existsotarial proceedings as opposed to
court proceedings, authentic instruments shoulceiypdre a piece of evidence that a court
considers* Despite assurances by the Director-General, D@céu$reedom and Security
of the European Commission that there were sufficeafeguards in place and that
notaries were indispensable in overseeing sucgessio many Member Statés.The

House of Lords EU Select Committee concluded that:

We consider that the mutual recognition and enfoerg of court decisions
is likely to be sufficiently non-controversial te lacceptable in principle.
However we do not consider that there is sufficimotual trust at present
to justify making authentic instruments recognisaduid enforceabl@.

As regards the European Certificate of Successibere seems to be a degree of
uncertainty and differing views over the actuaketfof such as certificate, as summarised
in the EU Select Committee RepbftHowever, there seemed to be a general consensus
that the Certificate should not be conclusive, ghduld rather have evidentiary value, and
that it should not be able to bypass domestic ghawefor the administration of estates.

This prompted the House of Lords Select Commitbesohclude that:

We do not support an ECS which overrides natioamal &nd practice as a
consequence of being automatically recognised @amnyeMember State and
treated as conclusive of the matters stated iWg. can, however, see
advantages in an ECS which facilitates the opearaifaational procedures

2 See for example Richard Frimston (n 70), 25 (Q 86)

3 European Union Select Committee ‘The EU’s Regotaton Succession: Report with Evidence’ HL
(2009-10) 75 [120].

4P Matthews (n 45) 23 (Q 24).

5 J Faull and C Hahn, Minutes of Evidence taken feefoe Select Committee on the European Union (Sub
Committee E), 9 December 2009 in European UniorecdeCommittee, ‘The EU’s Regulation on
Succession: Report with Evidence’ HL (2009-10) #%- 44 (Q 118, 122).

8 European Union Select Committee (n 73) [123].

" European Union Select Committee (n 73) [128] 4]13
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by providing non-conclusive evidence of the salieadpects of a
successiort®

Overall, therefore, the Commission’s Proposal foiSaccession Regulation contains
several aspects that are difficult for the UK tport. Despite this, certain aspects of the
Regulation that might have been thought to provetrowersial have been accepted
without question. The abandonment of scission, deample, is a considerable step
forward. Whilst the UK currently adopts a scisshlmased system, there has been recent
suggestion that this should be reformed at the ddmkevel’® Therefore, it is not proving
to be an obstacle during negotiations on the Régulavith the Justice and Home Affairs

Council accepting the abolition of scission as kitipal goal earlier this yed’

There has been wide-ranging consultation by bathGbvernment and the House of Lords
in an attempt to identify potential problems ancksgotential solutions. Given the
potentially disruptive effect this Regulation couidve in the UK, the Government was
justified not to opt-in at this stage. At the mometihe potential drawbacks of the
Regulation seem to outweigh the benefits. Howewelis encouraging that the UK

Government is still committed to seeking compromg®utions in the negotiations

because the Regulation could have significantlyeberal effects in the UK. Hopefully,

therefore, a solution can be found during the nagons that is acceptable to all Member
States. The remainder of this thesis will be devai® analysing the key points of
contention of the Regulation from a historical aothparative perspective in an attempt to
challenge Member States’ current negotiating pmséti and to encourage them to

reconsider their dogmatic stances on the issues.

8 European Union Select Committee (n 73) [135].

" Scottish Law Commission, ‘Report on Successionb($.aw Com 215, 2009) [5.3].

8 Council of the European Union, Regulation of thedpean Parliament and of the Council on jurisditti
applicable law, recognition and enforcement of siecis and authentic instruments in matters of ssica
and the creation of a European Certificate of Ssgioa - Political guidelines for the future work0371/10
JUSTCIV 94 CODECA425, [12].
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2. Claw — back

2.1 Introduction

Claw-back exists alongside forced heirship provisian many continental European
Member States. It allows an heir to reclaim, otaiec the value of, gifts made during the
deceased’s lifetime, in order to satisfy his or hempulsory share of the deceased’s
property on death. Claw-back is seen as inextrychtited to the protection of forced heirs

from disinheritance:

Clawback is part and parcel of the protection aflel family members by
forced heirship; the deceased shall not be abtevaluate the rights of his
family members by diminishing his estate beforedsiath*

However, this has not always been the case. Roavamdcognised a compulsory portion
of the estate to be divided amongst forced heienube deceased’s death but did not
restrict an individual's ability to dispose of his her property whilst alivé.Therefore,
whilst the forced heirship provisions of civil-lawmember States may have been derived

from and reinforced by the reception of Roman lehay-back was not.

In contrast to civil-law systems, the common-lawvber States recognise neither the
notion of claw-back, as it is known in the civiwianor the concept of forced heirsHip.
This dichotomy between common law and civil law tenexplained on the basis of the
historical development of property law and owngrshi these countries coupled with the
evolution of the place of the family unit in sogietnterestingly, Scotland, a mixed legal
system, recognises forced heirship but not clavkbas will be discussed below, this

seems to be on account of pre-existing conceptbdiisrced heirship being reinforced by

! A Dutta, ‘Succession and Wills in the Conflict lcdiws on the Eve of Europeanisation’ (2009) 73 Rabel
Zeitschrift fir auslandisches und internationalgsa®recht 547, 583.

2 W Gordon, ‘Succession’ in E Metzgek, Companion to Justinian’s Institut¢Buckworth, London 1998)
98 — 99.

® England, Wales and Northern Ireland recognisemitdi discretionary power that vests in the coart t
reclaim certain gifts made during the deceasefétirtie. See below n 50.
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the reception of Roman Law in Scotland and resbrnst on the freedom of alienation that
once existed in Scotland being extinguished thrahghinfluence of the English common

law.

Claw-back, therefore, has not always been presemtivilian legal systems, nor have
family restraints on the freedom of alienation obgerty always been absent from the
common law. Despite this, claw-back, or the lackrd¢lof, seems now to be deeply rooted
in the society, history and culture of a given Memtate. This would appear to be a
manifestation of the large cultural component afcassion law that comparative lawyers
refer to? Given the inherent link between succession laweéneral, in particular claw-
back, and a society’s values, it would be extrendglycult for a legal system to suddenly
recognise a power of claw-back, as the Regulatiouldvrequire the UK to do. It would be
similarly difficult for continental legal system® trisk excluding claw-back from the
proposed Regulation even just for the common-launtites, as the UK would have it,
because of the fear that this loophole might bdaiteal to exclude the protection from
disinheritance that these legal systems affordefbteeirs. The degree to which succession
law is embedded in a society’s culture, howevegsdoot necessitate the conclusion that

no transnational solution can be found.

The issue of claw-back in relation to the Succes$tegulation is a particularly divisive
one because it is a concept that is virtually umkmon the common-law world but is
present, in one form or another, in the majoritycwil-law countries. The extent of the
power of claw-back that exists, including how fack gifts can be reclaimed, whom they
can be reclaimed from and what the property impbcs of this are, varies from one
Member State to another. However, it is a commdg view that some form of claw-

back of inter vivosgifts is a necessary corollary of forced heirshipvisions and is

“ A Dutta (n 1) 561.
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required in order to render these provisions in way meaningfuf. The implication of
this argument is that without claw-back provisiothe forced heirship rights could easily

be defeated by disposing of assets by way ofiiifetgifts.

At this stage it is tempting to raise the questbhow seriously society should take forced
heirship provisions for non-dependent adult ofisgriHowever, this discussion is beyond
the scope of the current thesis. Although the wicolecept of forced heirship is unknown
to the law of England and Wales and Northern Imlaib is not the role of private
international law to question the desirability aritgbility of foreign substantive law.
Despite this, a Member State can quite legitimatglgstion the application of a rule of
foreign substantive law, which is manifestly congreo the public policy of that state. The
UK Government does not seek to challenge the apic of forced heirship provisions
over property situated in the United Kingdom eveough this runs contrary to the guiding
principle of English succession law namely freedoiestatior?. This is partly because
this concept is already recognised in Scotlandartly because it does not have a knock
on effect in other areas of law but is rather aoedi to the division of assets upon death.
Claw-back, on the other hand, could have consideermbplications beyond the law of
succession. The recognition of foreign claw-baakvmions in the United Kingdom could
have the effect of disrupting the security of iife transfers, which would have an
unsettling effect on the land registries and hatendamentally detrimental impact on the
system of property transfer in the United Kingdb@n this basis, it seems justified that
the UK Government objects, on public policy grountts the inclusion of claw-back

within the scope of the law applicable to successio

® A Dutta (n 1).

® SeeNathan v Leonard2003] 1 W.L.R. 827 referring to the judgments_ofd Wilberforce and Lord Fraser

of Tullybelton inBlathwayt Appellant v Cawley (Baron) and OtherspReslentd1976] A.C. 397, 426, 442.

" Ministry of Justice, European Commission proposal succession and wills — A public consultation
CP41/09 [18] <http://www.justice.gov.uk/consultaitsddocs/ec-succession-wills.pdf> accessed February
2010.
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This chapter aims to explore the divergence invilag claw-back operates between the
various Member States in order to illustrate hodeterminate and potentially far-reaching
a legal device it is. The chapter will then attenptsituate claw-back in its historical
context in an effort to illustrate that forced Isdip and claw-back are not as intrinsically
linked in their development as is commonly believ@tie intention of this historical
analysis is to encourage Member States to queiteindogmatic negotiating positions so
that they might be open to compromise solutionsalfy, the chapter will explore potential
options for overcoming disagreements surroundiagvddack in the search for a mutually

acceptable outcome in the final regulation.
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2.2 Overview

This section will draw heavily on a recent compagatstudy of claw-back provisions
conducted, on behalf of the UK Ministry of Justibg, Professor Paisley at the University
of Aberdeen. It will also make considerable useaofecently published book called
International Succession by Louis Garb and John dfashich provides an up-to-date
overview of the succession rules of numerous casincluding a number of Member
States. These comparative works provide an inveuélackdrop for analysing such
transnational initiatives as the Succession Reigudbecause of the relative dearth of
material in the English language on the domestis laf other Member States in this area.

As Professor Paisley notes:

The various provisions of the Civil Codes and rmetataws of succession
that contain “clawback” are difficult to find in gd English translations in
the UK or on the web even for enthusiastic academia the present state
of affairs there would be little information avdila for practitioners who
would wish to give advice within the United Kingdaoab the time of the
making of arinter vivosgift.’

To an extent, this is a complication associateth Wit application of any foreign law and
Is not peculiar to claw-back. This is an argumdrat tmany common-law lawyers, with
their inherent preference fdex fori, might use to avoid the application of foreign law
altogether’® However, as Professor Paisley illustrates theri®aof language” is not in

itself an insurmountable problem because governsnemtild pay for official translations

of their laws. This is probably something to be@maged in various contexts, not only
succession, and there are initiatives to facilithie access to foreign law. Although the

issue of access to and the application of foreaym per seis beyond the scope of this

8 L Garb and J Woodnternational SuccessiofDxford University Press, Oxford 2010).

° R Paisley, ‘A Comparative Analysis of the Succesdiaws of Member States of the European Union on
the Issue of Clawback’ in Ministry of JusticEuropean Commission proposal on succession and will
(2009) CP41/09 37 [20].

1% See for example P Ahearn, Minutes of Evidencertdiefore the Select Committee on the European Union
(Sub Committee E), 18 October 2006 in European delect Committee, ‘Rome Il — Choice of Law in
Divorce: Report with Evidence’ HL (2005-06) Q 23.
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thesis, the reason for discussing this issue inpitesent context is to highlight the
particular difficulties associated with ascertaqitine precise nature of claw-back, given

the divergent practices in the various Member State

Based on Professor Paisley’s study, there seerne tonumber of variants on the extent
of the claw-back provisions. In addition to thisete are certain crucial questions about the
relationship between claw-back and other areasaggrty law that seem not to have been
addressed in systems where claw-back operatesrgiasBor Paisley notes, this makes it
very difficult to know exactly what the UK would lopting-in to and the practical effects
of allowing claw-back to operate in the UKIt may be that the reason these questions
remain unanswered in the domestic legal systentheoMember States is that they are
very rarely invoked in practice, which suggestst tthee inclusion of these provisions

should not be such an important issue.

The first issue that there is a lack of agreembotiion the continent is the effect of claw-
back on gifts made by the deceased during his olifeéme. Some Member States, such
as Belgiunt* Malta;® Portugal* and Spaif? provide for the actual recovery of the gifted
asset. Conversely, other Member States, such ad&tierland®, only afford the heir a
personal claim for recovery of the value of the @t a portion thereof). This is the case in
Poland’ and Franc® too. However, Polish lat¥ and, since 2006, French [&expressly

grant the possibility for the donee to return tifergther than pay its value. Other Member

1R Paisley (n 9).

12 Belgian Civil Code, art 929.

13 Malta Civil Code, art 648 (b).
 portuguese Civil Code, art 2169.

!5 Spanish Civil Code, art 817.

'8 Netherlands Civil Code, art 4:89.

" Polish Civil Code, art 1000 § 1.

'8 French Civil Code, art 924.

19 polish Civil Code (n 16) Art. 1000 § 3.
20 French Civil Code (n 17) art 924.
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States, such as GermatyGreec& and ltaly® strike a similar balance by allowing the

donee to opt for paying back the value of thergifher than returning it.

In addition to variations in the extent of the tigif recovery created by the claw-back
provisions, there is a high degree of divergencer tow far back the provisions apply.
There is huge diversity between Member States, sirmhom lay down quite restrained
and restrictive time periods, whereas others sea alisproportionately long time period or
have no restrictions on how far back a claim fazokery can go. In Belgiurff, for
example, an heir seems to be able to seek recavex\gift regardless of how long ago it
was made. The action for recovery can also bedas@anytime provided it is within the
thirty-year period of negative prescription. Théssimilar to the position that existed in
France until 2006. However, since then an actiomdoovery prescribes after five years.
Both German$f and Greec® limit the applicability of claw-back to gifts madm to ten
years prior to the deceased’s death and subjecadtien for recovery to a stricter time
limit. In the case of Germany, this is 3 yearsratitee heir becomes aware of the donation
(up to a maximum of 30 years). In Greece, as itugat?® there is a more straightforward
cut-off point of two years after death. The lawtloé NetherlandS goes even further still
and limits the effect of claw-back to gifts madetagive years prior to death with the right
of action expiring five years after death. Of &létsystems studied by Professor Paisley,
Austria®® seems to have the most restrained approach temeoral reach of claw-back

because it only allows gifts made up to two year®rpto death to be challenged.

2L German Civil Code (BGB), art 2329(2).
22 Greek Civil Code, art 1836.

2 Jtalian Civil Code, art 563.

4R Paisley (n 9) 30.

% Erench Civil Code, art 921.

6 German Civil Code (BGB), art 2332.

27 Greek Civil Code, art 1831.

8 portuguese Civil Code, art 2178.

29 Netherlands Civil Code, art 4: 90.3.
%R Paisley (n 9) 44.
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Admittedly, however, Austrian law does not speafyime limit after which the right to

recover expires.

A further issue relates to whom the gift can beoveced from. Some Member States only
allow the heir to pursue an action against theimaigdonee or his heirs. This is the case
under German® Austrian®? Greek® and probably Portuguese 1&fvBy contrast, under
Belgian law®” if an heir’s forced heirship claim cannot be d by the original donee,
the heir can raise an action for recovery agairtbird party acquirer. A similar situation

exists in Italy*® Malta®” and Spaiff.

There is also disagreement as to which lifetimesgife subject to the possibility of claw-
back. In some systems, such as Belgitffrance’® Spairt* and Malta'? all lifetime gifts
are subject to claw-back. In other systems, suchasletherland$® Germany** Austrid®
and Greecé® the situation is more complex with certain vaguelgsions such as
customary gifts that are not excessive, gifts stkarge of a moral debt or by reasons of
decency. Some systems, such as P6lamesd Portugaf® do, however, provide a
circumscribed list of gifts that are to be left aftaccount, for example gifts made when
the deceased had no children, gifts to the dec&aspduse prior to marriage or gifts for

children’s maintenance and education.

3R Paisley (n 9) 36.

¥R Paisley (n 9) 28.

33 Austrian Civil Code, art 1836.

% R Paisley (n 9) 28.

% Belgian Civil Code, art 930.

% |talian Civil Code, art 563.

'R Paisley (n 9) 41.

3 Spanish Civil Code, art 636.

¥R Paisley (n 9) 30.

“0 French Civil Code, art 920.

! Spanish Civil Code, art 818.

2 Malta Civil Code, art 648 (b).

3 Netherlands Civil Code, art 4:65.
* German Civil Code, art 2330.
SR Paisley (n 9) 44.

“6 Greek Civil Code, art 1831.

7 Polish Civil Code, art 994.

“8 portuguese Civil Code, arts 2110 and 2162.
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The implications of accepting claw-back provisiatiffer depending on how extensive
they are and the strength of the UK’s oppositiothem may similarly vary on that basis.
The UK is likely to oppose strongly the possibilty being required to recognise such
extensive claw-back provisions as those found e Blelgian Civil Code. This provides

that all lifetime gifts, with the exception of lifassurance policies, which benefit the
beneficiaries, can be physically recovered fromdhginal donee and third parties who
subsequently acquired the gift. The recognitiorseth an all-encompassing and wide-
ranging form of claw-back could have a markedlyridegntal impact on the security of

property transfers in the UK and would, therefdre difficult to accept.

This stands in stark contrast to the well-balanegghroach to claw-back that The
Netherlands have adopted. Dutch law recogniseshbatalue of certain gifts, particularly
those that are expressly made knowing that it woedidice the assets available to satisfy a
forced heirship claim, can be recovered from thgimal donee, provided that an action is
raised within five years of the death of the deedd%Such a formulation is similar, in

essence, to the power that the courts in Engladd\ales possess.

Although English law seeks to protect the freedoimtestation of the deceased, and
therefore contains no forced heirship provisiondpes grant the court a statutory power to
make discretionary awards to certain family memliiers the estate of the deceased, if
the deceased died domiciled in England and WH8la&soreover, the court also has the
power to order the recipient of a gift, made ugitoyears prior to death, to pay a sum of
money or other property to the deceased’s fampytauthe value of the giftt This diluted
English form of claw-back differs from the contin@ndoctrine in several ways. Firstly, it
is a discretionary power that the court possessesder to prevent the surviving family

members from facing financial hardship. In this waycould be understood as a form of

“9See n 29.
%0 Inheritance (Provision for Family and Dependant$) A975 s 2.
*'N 50 s. 10.
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maintenance rather than a succession right. Irtiaddo this, the intention of the deceased
in making the gift, as well as a number of othestdes such as the donee’s financial
situation and his or her relationship with the @sesl, are taken into account. It is a
prerequisite for granting an order for payment thatcourt is satisfied that the deceased’s
intention in making the gift was to defeat the rnegment for reasonable financial
provision for these family membetsTherefore, the nature of this power is very difer
from the way claw-back operates on the continenprhctice, these types of claims are
very rare and English lawyers know how to deal wittem>® The recognition of
Continental claw-back, however, would represengaificant upheaval to the security of

property transfer in the UK

Given the lack of commonality in the claw-back pstans of the Member States, it might
be more appropriate to consider each system sepanather than to reject them all
wholesale on the basis of a doctrinal oppositionldov-back. In this way, perhaps the EU
can find a middle ground between the UK’s outrigjection of any claw-back and the
civil law countries’ insistence on including clavadk within the scope of the applicable
law. On this basis, it may be possible for the WKatcept a limited form of claw-back,
such as that in the Netherlands, which extends laadknited number of years. This
observation relates more to domestic law reformhiese countriés than it does to a

transnational private international law instrumertte problems associated with trying to

achieve this in such an instrument are discusseder below®

*2n 50 s 10(2)(a)
3 p Matthews, Minutes of Evidence taken before tlée@® Committee on the European Union (Sub
Committee E), 25 November 2009 in European UniotecdeCommittee, ‘The EU’s Regulation on
5S4uccession: Report with Evidence’ HL (2009-10) Z5(Q28)..

N 7.
% This is briefly discussed in text at n 158.
%% See below text at n 159.
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2.3 Historical Perspective

2.2.1 Overview

The origins of claw-back lie in the historical demment of property ownership in Europe
from Roman law through feudalism to modern-dayswad civil codes. It seems that the
notion of claw-back was not entirely foreign to Ramlaw. However it appears to have
existed in a form closer to that found in Englahdnt the more extensive continental
version of claw-back. In order to appreciate tlgaiicance of this, it is necessary briefly
to outline the development of the law of successiorRoman law.’ The law of the

Twelve Tables confers an absolute power on thattesto dispose of his property fregfy.

There is, however, some suggestion that this waalnays the case.

On the face of it, this unfettered freedom of testawould seem to place more importance
on individual freedom than on the ‘natural claimé @onsanguinity®® However,
consideration of the societal context in which thite operates reveals that this is not
necessarily the case. The ancient Roman law adhiereithe principle of universal
succession whereby the heir stood in the shodseofléceased and assumed his rights and
duties in relation to the family. This seems to d&een predicated on a view of society,
common to many of the early groups of people arstudised elsewhere in relation to
Germanic tribe§? namely that the basic unit within the societyhis tamily rather than the

individual. On this interpretation the individualenely acts as the representative of the

" A detailed discussion of this is beyond the soofpihis thesis. Therefore, the treatment of thisject will
necessarily be cursory. For a more detailed dismussee H MaineAncient Law(10th edn John Murray,
London 1920) Chapter VI.

*8‘No matter in what way the head of a household diagose of his estate, and appoint heirs to thesar
guardians; it shall have the force and effect ofw.la Table V, Law |
<http://www.constitution.org/sps/sps01_1.htm> aseds21 July 2010.

*9n 58 note [1].

%0 See text at n 87.
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family and the custodian of family property. Thagpears to be some suggestion that this

was the situation in ancient Rortle.

On that basis, the law of the Twelve Tables camtezpreted very differently. Rather than

bestowing the freedom to alienate property outtithfamily, it indicates that:

What passed from the Testator to the Heir wasRamily, that is, the
aggregate of rights and duties contained in the&PRbtestas and growing
out of it...The original Will or Testament was theyed an instrument...by
which the devolution of thEamily was regulate

Therefore, the testament, when it was originallstitnted under Roman Law, was not
conceived of as an instrument to deprive a decéasaaily of his estate upon death but
rather as an instrument stipulating how the estateld be divided within the family. On

that reading of the law of the Twelve Tables, iestns on the freedom of testation were
not necessary because it was not envisaged tlestatdr would seek to alienate property

outside of the family:

In view of the nature of the Roman social orgamsaat that time, it seems
quite as reasonable to suppose that the compilehe dfwelve Tables had
simply never contemplated the possibility of a d@&st overlooking his

natural heirs, as to believe that they speciallgrided to give him the
power to do thi§>

In any event, the Roman will evidently evolved asi@ans whereby a testator sought to
disinherit members of his family because it subsatly became necessary to adopt a

specific remedy to redress this.

The Querela Inofficiosi Testamentvas a means by which provisions in a will which
purported to disinherit unjustly those who wouldaeed on intestacy could be set asfde.

It is this restriction on the freedom of testatitvat led to the creation of the legitimate

1 H Maine (n 57) 196 — 197.

21 Maine (n 57) 203.

% J GardnerThe Origin and Nature of the Legal Rights of Speused Children in the Scottish Law of
SuccessiofW. Green & Son, Edinburgh 1928), 11.

% W Buckland,A Textbook of Roman law from Augustus to JustifBad edn Cambridge University Press,
Cambridge 1975) 328.
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portion, whereby children of the deceased werdledtio a certain share of the deceased’s
estate notwithstanding the testator's wishes. Tagtimate portion, as modified by
Justinian, forms the basis of the forced heirshgvisions in civil-law systems and legitim
in Scotland® The Querela therefore, seems intended to set aside provisioaswill and
mortis causagifts but would not generally effednter vivos gifts®® Consequently, this
distinguishes the @erelafrom the power of claw-back as it exists, for exdéanin France
and other continental legal systems because ngtleghcies under the will anahortis
causagifts can be set aside under these systemmtautvivosgifts can also be reclaimed.
This would seem to belie the suggestion that claskbis an intrinsic aspect of the

protection of forced heirship provisions.

Despite this, it is interesting to note that at sstage, Roman law did recognise a form of
claw-back, namely when the gift was immoderatexaessive and was intended to defeat
the claims of forced heirs. However, in Justiniaimise, this seems to have been limited to
gifts made to issu¥. This sometime existence of a limited form of claack
notwithstanding, the civil-law systems of contir@nEurope inherited the concept of
forced heirship or legitimate portion from Romaw land the device that the latter chose
to protect forced heirs from being disinherited wed extended to include the general
power to recoveinter vivos gifts. This suggests that factors others thanléwe as it
existed in the Roman Empire influenced the receptb this aspect of Roman law in

continental Europe and resulted in a more extermiveer of claw-back.

Claw-back seems to have its origins in the resbnst on alienation of land that existed in
the Teutonic communities of pre-feudal Europe. Rmdontinent, this was modified most
markedly by the reception of Roman law, whereagngland it was the development of

feudalism that had the most profound impact ondteesly practises. Although feudalism

% J Gardner (n 63) 12.
W Buckland (n 64) 329.
7 W Buckland (n 64) 331-332.
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took hold all over Europe, feudalism in Englandnsséo have been particularly strong and

to have taken a divergent course compared to giefé&urope.

The availability of historical material on Europdagal systems in the English language is
extremely limited. Therefore, this chapter is ldygeased on Scottish and English legal
historians, who nevertheless often adopt a comiparapproach in their research, with the
occasional reference to what little texts there iar&nglish on the history of European
legal systems, particularly that of France. Somehef earliest treatises on English law
include Glanville® Bractor?® and Littleton’® Although these books were written in Latin,
the English translations have proved invaluablercgsiof information on early English
laws. These can be supplemented with later writech as CoKé and Blackston@ as
well as modern legal historians such as Pollock Maitland’® As regards Scottish legal
history, some of the earliest sources include Riegiam Majestate/f! which seems to

follow Glanville closely, and Craig'us Feudalg®

The law of succession forms part of the law of prop However, it is heavily influenced
by family relationships resulting from family lawherefore, it is through the law of
succession that family relationships may affect v of property. Whether claw-back
forms part of the law of succession or the law fperty more broadly, is a matter of
classification and is beyond the scope of this ithedHowever, this question
notwithstanding, in the majority of Member Statiesnily relationships can have an impact
upon lifetime transfers of property as well as pheperty remaining in a deceased's estate

after death. This may seem anathema to common-tawyers nowadays, given the

% J Beams (tr), R GlanvilleTreatise on the Laws and Customs of the KingdorEngiand (A.J. Valpy,
London 1812).

9T Twiss (ed), H BractorDe Legibus et Consuetudinibus Angliaengman & Co., London 1878).

9 E Wambaugh (ed).ittleton’s Tenures in Englistdohn Byrne & Co., Washington D.C 1903).

"L E Coke,The First Part of the Institutes of the Laws of Eng (W Clarke & Sons, Dublin 1806).

2\W BlackstoneCommentaries on the Laws of Englgi@llaghan and Cockcroft, Chicago 1871).

3 F Pollock and F MaitlandThe History of English Law before the Time of Edwéar(2nd edn The
University Press, Cambridge 1898).

™ Lord Cooper (tr)Regiam MajestaterfThe Stair Society, J Skinner & Co., Edinburgh 294

"5 Lord Clyde (tr),Craig’s Jus Feudal¢William Hodge & Company, Edinburgh 1934).
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freedom to alienate property and the freedom dates that English law affords. This,
however, was not always the case. In the past,gnigiw allowed family relationships to
have a more marked impact on the lifetime transfgrroperty than the laws of civil-law
Member States do now. Similarly, claw-back has aletays been seen as intrinsically
linked to the protection of forced heirs. In faitte two legal concepts have very different

histories.

The nature of this dichotomy between common-law ard-law systems relates to the
different ways each system views property law andilfy law, which is informed by the
divergent paths the historical evolution of thesanbhes of law took in continental
Europe, on the one hand, and England, on the dth&ermany and France, for example,
the family unit, as a legal concept, plays an ingoarrole. In the civil codes of both of
these countries, the notion of family as a groupedple has a particular significance in
the area of family law. In Germany, for exampleerth is an express maintenance
obligation towards the family as a whdfeThis stands in contrast to English legislation
governing maintenance, which speaks of separatesspand child maintenance claififs.
Family solidarity in France seems even strongeh wpouses being responsible for the
'material and moral guidance of the famif$,and children owing ‘'maintenance to their

father and mother or other ascendants who aredd'ffe

However, the impact of this conception of the fanais a unit extends beyond family law
and affects other areas such as the law of pragertgermany, for example, under the law
relating to leases, a lessee may object to theination of a lease and demand its

continuation if,inter alia, the termination of the lease would be a hardshighfim or his

® BGB s. 1360: ‘The spouses have a duty to each thappropriately maintain the family through thei
work and with their assets'.

" Matrimonial Causes Act 1973 Part II.

8 Code Civile art. 213.

N 78art. 205
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family which ‘is not justifiable even considerirtetjustified interests of the lessttThis
is unknown in England where landlords have thetrigherminate a tenancy provided that
sufficient notice is givefi: In France, a person who has the right to enjoyfrlies of a
tenement (i.e. usufruct, a concept unknown to timaraon-law) may demand that both his
needs and the needs of his family are satiéfié one commentator on French law puts
it:

Even if the family is not in itself a legal concefte law that governs its

members treats the family as a coherent commuhighly articulated in

terms of public policy (regles d'ordre public) ama terms of the

fundamental principles that govern both the persams are connected by a
family bond and their property.

It is this perceived link between a person's fantis and his property that seems to
underpin France and Germany’s approach to successigeneral and claw-back in

particular.

In order to be able to understand and explain thgosing approach of the civil and
common law to this issue, it is necessary to expiksr historical origins. Just as a Member
States’ modern-day rules of succession are bedrstwbd in light of the importance that
state attaches to the family unit, the origin aési rules is intrinsically linked with the
historical development of the law of property irattlstate. Property law in Europe has a
common heritage dating back to broadly similar @nsgtry laws in the various parts of

Europe through to the rise of feudal law. As oneg@ntator puts it:

There was nothing extraordinary about Anglo-Saxastamary law; it was
not particularly different from the customs of tReanks or, indeed, the
Saxons in north Germany ... Feudal law, when astadd in England by the

BGB s. 574.
81 See the Protection from Eviction Act 1977 (as ateel). Part Il sets out the requirements for a Notic
Quit to be formally valid. Part | sets out wheneasiction may be unlawful e.g. where the landloriferes
with the peaceful occupation of the property. Thsyehowever, no mention of protection from eviation
the grounds of family hardship.
2N 78 art. 630
8 C LaBrousse-Riou, 'Family Law' in G Bermann an@iEard (eds)Introduction to French LaviKluwer
Law International, Netherlands 2008). 78
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Normans, was not very different from feudal lawniorthern France but it
developed in a different way.

Therefore, an understanding of the current divecgesver the issue of claw-back lies in
the evolution of that concept, in English law armshtmental legal systems, from the
common feudal heritage of medieval times, through teception of Roman law to the

beginning of modernity in Europe.

8 O RobinsonEuropean Legal History3rd edn Butterworths, London 2000).
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2.3.2 Historical notions of the nature of ownership

A discussion of the development of the conceptwership and the evolution of claw-
back in France reveals the interaction of the verirces that influenced the development
of this branch of the law and resulted in the em@henent of claw-back within the French
legal systenf> This can be contrasted with contemporaneous dewents in England,
which had the opposite effect. Due to time restsa@nd the restricted availability of
resources, the following historical analysis w#l tonfined to these two legal systems with
occasional reference to German law. This, therefmaanot be generalised to the entirety
of civil-law countries. However, it may well be iigdtive of the situation in other Member
States given that France and Germany representofwihe main civil-law families
(Romanistic and Germanic) from which other civilvlasystems are derivéd.A more
comprehensive historical and comparative analysislst desirable, is beyond the scope
of this thesis. Nevertheless, the following disausss relevant when considering how the
common law and civil law came to adopt wholly diyemt and opposing opinions on the

issue of claw-back.

It is interesting to note that the nature of owhgrsand property in Europe has a common
historical origin with the introduction of feudalisin Europe. From this it seems that there
was little inherent in the feudal law or the cortsepf property and ownership themselves
to indicate why the common-law and continental pean legal systems took such a
divergent approach, over time, to the issue of dlaek. It is rather the way in which

property law has developed in these countriestthatresulted in modern-day divergences
on this issue. This section will attempt to advamacéhesis based on the relationship

between the family and property ownership in thglish common-law and certain civil-

% Given the lack of available historical information the French legal system in the English languiage
impossible to be dogmatic about the conclusionthisfanalysis. Therefore, this section merely aptsnto
advance a credible explanation for the currentiitt based on what information is available.
% p de CruzComparative Law in a Changing Wor{Routledge-Cavendish, London 2007) 34.
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law systems in order to explain these differing rapphes. In addition to this, it will

attempt to chart these developments in order biettenderstand current differences.

The current view of the family as a unit in Fren@w seems to have its origins in ancient

traditions that do not appear to exist in Englakctording to one French legal historian:

The modern family is derived from the old patriacfamily...The ancient

family communities were associations of relativasingg one another

support and assistance under all circumstances.irimovable belongings
of the community are inalienable, indivisible arahiot be disposed of by
will...This primitive type of the family communityhas left traces

everywhere. It is as a relic of the primitive comity that the Roman law
designates children as its héifs.

This implies a concept of family ownership, whishconsonant with the conception of the
family as a unit, discussed earlier. This is canéd by the same legal historian who goes

on to say:

According to an opinion which was very generallgequted a short time
ago which today has many adversaries, the owneshignd must have

originated in the tribe and the clan, and then hzassed to the family, and
finally to the individual. The disagreement on thighject is as to whether
the collective ownership of the tribe did or didt ppvecede family joint

ownership; but there can be no doubt that the dwnster of the soil was not
the individual®®

This view, whilst readily acceptable as an explamafor the French approach to the law
of property does not resonate so well in the candéEnglish legal history. As the pre-

eminent authority in this area puts it:

in the present state of our knowledge we shouldabk were we to accept
‘family ownership’, or in other words a strong foah'birth-right’, as an
institution which once prevailed among the EnglisEngland®®

Whilst this may well be true, this thesis aimsllasirate how close, in practice, the law of

property in England was to early French property énd that, perhaps as a result of the

8" R Howell (tr), J BrissaudA History of French Private LawContinental Legal History Series, Little,
Brown and Company, Boston 1912) 20.

¥ N 8730.

8 F Pollock and F Maitland, (n 73) Volume 2, 255.
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different approaches to family ownership, over tithese two systems began to diverge

resulting in the seemingly diametrically opposistems that exist today.
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2.3.3 Early restrictions on the freedom ofnter vivos alienation

The modern-day power that exists in many contirleleigal systems, which allows a
forced heir to recover a gift that the deceasedentdting his lifetime (claw-back), has its
origins in restrictions that existed during feutlales on the power to alienate land. These
restrictions existed in both continental Europe amdEngland. As regards the former,
sources in the English language are limited. Howeore can discern from the French
legal historian already referred to that a landavgnelatives in France had a considerable
interest in his property and a considerable sayr avieether that property could be

alienated:

The right of the relatives over the family possessiis not only shown by
the power to collect them by means of intestateesgion, that is to say,
after the death of their actual owner; it is aleoven during the lifetime of
the latter...It is especially in the institution tbie repurchase by a person of
the same lineage and the hereditary reservatiorghwdre so widespread,
that the rights of the relative come to light.

The right of repurchase, eetrait lignager,®* although it no longer exists in France, seems
to be the precursor to claw-back. This illustratbgrefore, the strong rights of heirs in
their ancestors property, which appears to demeenfthe emphasis placed on family

ownership.

In order to understand the prominence of claw-backhe Napoleonic civil code, it is
necessary to explain the pre-Revolutionary legalaton in France and the impact of
Roman and other laws in its subsequent developnherthis regard, it is important to
highlight the division within France between thethern part of the country, which was
governed by customary law, and southern Franceshwmlias governed by written law. The

former derived from customs of Germanic tribes, rghe the latter was based more on

% J Brissaud (n 87) 624.
° For a full discussion of the evolution of trerait lignagerin both France and Scotland see D Smith, ‘The
Retrait Lignager in Scotland’, (1924) Scottish drstal Review 193.
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Roman law. Despite this, Roman law was a persuasiuece of law even in the north and
was used to fill in gaps in the customary f&vDn this reading, therefore, the movement to
unify the various competing local laws in Francé&jchk resulted in the Civil Code, would

have had to reconcile the divergent approachessibmary and roman law:

[The French Civil Code was] the culmination of aerds of legal history
and the interaction of Roman law with the localizst customary laws
that evolved in Europe after the fall of Roffie.

This interaction between customary law and Romam ila France is evident in the

codifications of customary law that took placehe sixteenth century.

The process of codification was, however, interdix@th law reform so thatit was
difficult to draw a sharp distinction between ldgt®n in the sense of making new law
and mere codification or publication of existingstam’?* During this time of codification
Roman law seems to have been used to fill the ggpnd even modify, the customary
law. For example, as a result of feudalism, whichmfed part of French customary law,
primogeniture was the rule that governed intessateessiorl: This, however, conflicted

with the desire to allow all the children to inltexhd was subsequently modified in light of

Roman law.

Therefore, the concept dégitime, whereby forced heirs are entitled to a compulsory
portion of the estate upon the death of the deceasems to have become entrenched in
French law as a result of the codification of costoy law. This cannot wholly be
attributed to Roman law because customary law \@asdon the customs of the Germanic
tribes and only indirectly drew on Roman law, ascdssed above. Therefore, it seems
reasonable to conclude that the inclusion of foteeidship provision in French customary

law resulted partly from the influence of Roman land partly as a residue of family

%2 J CrabbThe French Civil Cod¢éF.B. Rothman, South Hackensack N.J. 1977) 3.

% J Crabb (n 92) 2.

% J Dawson, ‘The Codification of the French Custqr(is940) 38(6) Michigan Law Review 765, 781
% J Brissaud (n 87) 635.
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ownership that existed in early Germanic tribegjiasussed earliéf.

This is important because it relates directly t® development of claw-back in France. In
southern Francdegitimeformed part of the law because that was basedoonaR law. In
Northern France, however, there were varying custohat prevailed in the different
regions until they were unified by the ‘ParlemehtParis’, which establishelkgitime as
part of the Custom of Parf§.Given that the Custom of Paris was the dominastocn in
France, when its protection of the legitimate pagis extended tinter-vivos gifts (i.e.
claw-back) in 1688, this had an influence on othetomary laws. So much so that ‘by the
seventeenth century tiegitime as a limitation on the power to disinherit closiatives’
and by implication claw-back ‘was conceived by mpstsons to have a secure place in
that ideal construct, the “common law of the custoof France?® This resulted in royal

legislation in 1731, which allowed for the redudtiof excessiventer-vivos gifts’® and

subsequently influenced the drafting of the Frecigh code:

It was taken for granted without debate that if guarantees were to be
effective they could not be restricted to testamgngifts, as they had been
in classical Roman law, but must be carried backter vivos gifts that
brought the owner’s total gifts above the disposajlota:®

Whilst this is only a rough sketch of the situattbat existed in France, due to the lack of
authority on the matter, this situation is moreadigillustrated by contrast to the history of

English law, on which there are a number of reaaigilable sources.

The position in English law, dates right back te Morman Conquest and the early history
of feudal law in England. At that time, feudal temwas the dominant interest in land
rather than ownership. This meant that a tenantdoel in possession (seisin) of the land

in return for providing services to the lord of ta@d but was unable to transfer the land

% See text at n 85

7 J Dawson@Gifts and PromiseéStorrs Lectures on Jurisprudence, Yale Univei@igss, London 1980) 41.
% J Dawson (n 9732.

% The ordinance of February 1731 on gift&rdonnance sur les Donationart. 31.

190 3 Dawson (n 97) 48.
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either during his lifetime, without the consenttlbé lord, or by will. In addition, prior to
the Norman Conquest, a tenant's heir would notemdc¢o his ancestor's interest in the

land, as a matter of legal right:
Among the Saxons, there is not the least reasdelieve, that the grants
under the lords were at all hereditary ... Evenléwe of forfeiture of king
Canute, and afterwards of Edward the confessomwch talked of among

lawyers, proves beyond contradiction, that the tgramder the lords were
not hereditary®*

This state of affairs persisted until the timele# Norman Conquest, where the laws of
Normandy were imported into England. This represeiat considerable departure from
what had gone before because the feudal law of Blodywas more developed at that
time than that of England. As a resuthe whole fieff? of the nation’became

hereditary*%®

As a result of the hereditary nature of feudal teauthere were two main restrictions
on a tenant's ability to alienate the land: the'®oconsent and the heirs’ consent. As

one eighteenth century writer on the feudal lavesta

The consent of the lord was absolutely necessatlgedenant's alienation,
to prevent the introduction of an enemy or ungieifperson into the fief;
but the consent of the lord alone was not sufficidrthere were in being
any persons entitled to the succession. Thus iflsAhimself the first

purchaser of a fee, and hath a son, his alienagoen with the consent of
the lord, would hold good only during his own lifieyt if he had aliened
with the consent of the lord before issue had, shisuld be valid, and bind
the issue born afterwards. For here the alienatvas made by all the
persons in being interested in the 1afd.

In the course of the twelfth and thirteenth centuhe law changed and became more

liberalised in both these regards. There existd@stinction between conquest (purchased

101 3 Dalrymple,An Essay towards a General History of Feudal Propém Great Britain (4th edn Sarah
Cotter, Dublin 1759) 16.

102 o estates of land.

193 3 Dalrymple, (n 101) 21.

194 £ Sullivan, Lectures on the Constitution and Laws of EngléBdaisberry and Campbell, Dublin 1790)
144.
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lands) and lands acquired by descent (i.e. inftetdads). Under a statute passed during
the Reign of Henry 1% the former could be alienated without the consenthe heir,
which is an implicit power that can be traced bszkhe The Books of the Fei$and
Anglo-Saxon law®” During the reign of Henry I1, this was clarified éxtend to only part
of the purchased lands, so that the heir could beotdisinherited®® However, if the
purchaser has no children, then he is free to atiéeall of his purchased land. Although
this was generally also the position in Scotldfidhe laws of certain boroughs in Scotland

made no distinction between whether a purchaserchédren or not, preferring instead a

more extensive freedom of alienatitf.

However, whilst the laws of Henry | gave an expressver to alienate part of the
purchased lands, it also clarified that inheritadds could not be alienated without the
consent of the heir, which was in line with thevaiiéng customs in England. This right
was given more force, during the reign of Henryal,the common law developed causes

of action that would allow the right to be enforéedhe common-law courts:

In the case of free tenants, however, these custapidly gave way in the
twelfth and thirteenth centuries to the certairftyhe common law...[which]
protected inheritance as a right, by means of this wf right and assize of
mort d'ancestor *1*

Therefore, the ancient feudal law was modified byglish custom, which was then
enshrined by the English common law. The resultiagsformation meant that by the
thirteenth century, prospective heirs had undergotegal empowerment. They had gone

from having no legal interest in their ancestorsperty under the early feudal system to a

1951 aw of Henry 1 no. 70; See J Dalrymple (n 109) 97.

1% T Craig, The Jus Feudale, with an appendix containing thekBaf the Feu$W Hodge, Edinburgh 1934)
289.

197 | aw of Alfred no. 41 <http://www.fordham.edu/hdlssource/560-975dooms.html#The Laws of King
Alfred> accessed September 2010.

198 5ee J Beams (tr), R Glanvill€reatise on the Laws and Customs of the KingdoBEngfand(A.J. Valpy,
London 1812) book 7 Chapter 1.

199 seeRegiam Majestaterfn 74) Book 2 Chapter 20

1191 eges Quatuor Burgorum no. 45. See J DalrymplE0@) 99.

13 BakerAn Introduction to English Legal Histoi#th edn, Oxford University Press, Oxford 2007326
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legal right to inherit, enforceable before a caifrtaw, during the reign of Henry Il. At the

same time, tenants' freedom to purchase land lsadraireased.

This combination of the legal interest that therhead in inherited land and the
liberalisation of the tenant's power to alienatechased land suggests that, at this stage,
the property system in England was moving away ftieenearly system of feudal tenure

based on mere possession, towards a system abosgirdwnership;

At this point we may even dare to say the law haguh to recognise

something like ownership in the tenant...In nondeEuanguage, seisin has
become the bare fact of possession, as againstetieelitary legal right of

the owner:*?

Various suggestions have been advanced for why auclnsformation occurred. In one
sense, the movement towards a system that resempitapdrty ownership resulted from a
change in the economic basis of society. DurinditBeme of the feudal system, England
has seen a shift from a society of hunters andhsrdp, through an economy based on
agriculture, where ownership of land took on a nenyortance, to the rise of commerce,
where the freedom to transfer ownership in lanofisrucial significancé® As discussed
above, however, this change did not eradicate xistheg customs regarding an heir's
entitlement to inherit, which were given weight practise during Henry II's reign and

later further enshrined in law, which will be dissed below.

In addition to the change in the economic situatibBngland, religion played a part in the

rise of the freedom to alienate land. As one |&ggtbrian comments:

In the reign of William Rufus a particular mattezcarred, which opened a
way for alienation without the lords consent, amdasioned a prodigious
revolution in the landed property of Europe. Thiaswthe madness of
engaging in crusades for the recovery of the Hayd...These pilgrims,

who affirmed the cross, had no way of defraying éixpense, but by the
sale of their lands, which their lords, if disim&d, dared not to gainsay, or

112 3 Baker (n 111266.
13 See for example J Dalrymple (n 101) 90-93
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obstruct so pious a work?

Whilst the change in economic conditions resultethe increased sale of land as the basis
of commerce, the power of the church resulted imenamd more gifts of land. The church
seems to have used this power to great effectsande of the main forces that resulted in

the erosion of restrictions on the freedom to aterproperty:

The evidence is persuasive that in some early Geom@mmunities no
one had any power at all to give away inheriteddlanAfter their
conversion to Christianity, the church exerted refrpressure to overcome
such restrictions, considering gifts for pious @t be an imperative of
religious duty**®

By the thirteenth century, therefore, England redcla stage where there were two
competing forces at work in the development of proplaw. On the one hand, there was
pressure based on economic considerations andthrerchurch towards a high degree of
freedom to alienate land; on the other hand, howetere is the weight of English
custom, as protected by Henry II's common-law causgeaction, in favour of protecting
family inheritance rights. This tension is congygselmmarised in the leading treatise on

early English legal history:

In course of time, as wealth is amassed, thergarehasers for land; also
there are bishops and priests desirous of acquiaimg) by gift and willing
to offer spiritual benefits in return. Then theugfgle begins, and law must
decide whether the claims of expectant heirs caddfeated. In the past
those claims have been protected not so much byasvby economic
conditions. There is no need of a law to prohibénnfrom doing what they
do nlcﬁ3 want to do; and they have not wanted to seljive away their
land.

This problem was exacerbated by the erosion ofritités of the lord and his ability to
prevent the transfer of land by his tenant. Oncel laad become inheritable, a tenant

needed to overcome the additional hurdle of acogihis heir's consent as well as that of

14 E sullivan (n 104) 147.
15 3 Dawson (n 97) 30
Y6 E pollock and F Maitland (n 73) 249.
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his lord. However, during the course of the thimtbecentury the latter requirement
became less and less, through the practise of feuidiation, until it was extinguished

altogether.
As one commentator explains:

Subinfeudation involved a gift by the donor dirgdth the donee who, if a
layman, thus became tenant of the donor...Thuddher’s right in the land
Wasli:;dinguished, and a lay donee would becomeetient of the donor’s
lord.

The elimination of the requirement of obtaining tbel's consent before alienating lands
put pressure on removing the final remaining hutdlthe freedom of alienation, namely
the heir's consent. However, as a result of theomamptial rise in land transfers, that
underpinned this pressure, the law had a conveaeion and, in fact, restricted such

transfers:

The propensity to alienation even in the militagidings of both nations,
grew so great, that in the reign of Henry Il ithene requisite to restrain it
by law. This restraint was contained in a claus¢hefMagna Chartaand
was afterwards, in the time of William the Lion risplanted into the
statutes of Scotland®

The English translation of the provision of Magnart@'® provides thatNo Free-man
shall, from henceforth give or sell any more of his landut so that of the residugf his

lands, the Lord of the fee may have the service@hén which belongeth to the f&é°.

This persisted until the reign of Richard I, durimgich time theQuia Emptores Terrarum

was enacted, which provides a much more extensiweipof alienation:

From henceforth it shall be lawful to every Freentansell at his own
pleasure his Lands and Tenements, or part of tserthat the Feoffee shall

7 3 HudsonlLand, Law, and Lordship in Anglo-Norman Englai@arendon Press, Oxford 1994) 174.

118 3 Dalrymple (n 101) 99.

119 Cap XXXII: ‘Nullus libelr homo det, de caetero, amplius alicguam ut de residua terrae possit
sufficienter fieri domino feudi, servitium ei delit. '

120 £ sandozThe Roots of Liberty: Magna Carta, Ancient Conitiln, and the Anglo-American Tradition of
Rule of Law(Liberty Fund, Indianapolis 2008) Appendix.
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hold the same Lands or Tenements of the Chief lobrithe same Fee, by
such Service and Customs as his Feoffor held bétbre

It seems to be the case in England that, as péneajrowing swing toward the freedom to
alienate land, the common-law protection of the gis thrown out with the bath water
along with the consent of the lord. This is padlye to the rise in warranties, which were
initially made by the lord and latterly were grahtey a tenant and his hei’S. Therefore,
whilst the powers of the heir on the continent weeeoming more extensive through the
retrait lignager, mentioned previously, the common-law protectiorthef position of the
heir that once existed was being neglected. Thiwmae@&nforcement of these rights by the
continental French Coufts notwithstanding, the common-law courts’ indiffererto this
can be explained with reference to the fact thai time time of death, the identity of a
person's heirs cannot yet be known as various svaight intercede before that potfit.
As Glanville puts it/Heirs are made by God not man: solus Deus fadtdaem’*? In

this regard, succession is analogous to bankrupiest as debts crystallise upon

bankruptcy, so too do inheritance rights only aljiste upon death.

Whilst the rights and powers of the heir during lifetime of his ancestor were eliminated
relatively early on, their rights upon death pdesisuntil sometime later. The first of these
was the restriction on the alienation of land byl ,westablished by the Statutes of
Mortmain and not abolished until the Statute of I8vil540. Furthermore, the last vestige
of customary legal rights that allocated a fixedrshof the deceased's estate upon death to
the widow and children was abolished in 1692. Uttign, this practise existed in the

province of York and continues to do so in Scotland

11290 C. 1, 18 Edw 1, s. |

122 3 Baker (n 111) 300.

123 3 Dawson (n 97), 37
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The discussion so far has focussed on land bet¢hasbas been the subject of most of the
historical analysis and commentary. This correspota the relative importance of

ownership of land throughout the course of histasy compared with moveables or
chattels. Moveables, by their very nature, are neagly and readily transferrable than
land. There was also not the same dynastic interdsteping moveables in the family as
there was with land. Therefore, the same restristion the alienation of chattels did not
seem to arise because they were not necessaryneAsomnmentator, discussing the history

of the Germanic inheritance system puts it:

The private ownership of chattels evolved earlemtthat of land, because
chattels were the subject of a more exclusive paismterest. Although
private ownership of both chattels and land wasvddrfrom the collective
ownership...it was difficult to conceive of a comgléteedom of ownership
of land. Thus there always persisted numerousicgstrs on the ownership
of land: by reason of vicinage or of lordship, lre tinterest of the state and
in favour of other individuals or grodp®

There was not, however, complete freedom of alienaif chattels in the early Germanic
customs. There still existed a form of legal rightbereby the children and spouse of the

deceased were entitled to a share of his or hateest

Since these early customs, the restraints, in fagbamily members, on the inter-vivos
transfer of property has undergone a transformatiomodern-day France, for example,
the retrait lignager, which, as discussed above, once existed as aaighre-emption or
repurchase of the sale of land has disappeared.hHsi been replaced by claw-back, which
is confined tointer vivos gifts and extends to both land and moveables. rigktg the
family restraints on the alienation of propertynfréand to moveables would seem to have
been relatively unproblematic because the majaitjand descended, under the law of

succession in the same way as moveables. Thereatdlse same tension, as was present

126 3 Dainow, ‘The Early Sources of Forced Heirshig; History in Texas and Louisiana’ (1941-1942) 4
Louisiana Law Review 42, 50.
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in English law (and Scotland), between the risprohogeniture in land and, as discussed

below, the customary tripartite division of movesblAs one commentator puts it:

From a very early time there was a great distimchietween the French and
the Scots law as to succession to heritage, andigth which has had
enormous effect upon the history of the two coestrin Scotland the two
cardinal rules of feudal succession - viz. (1) fenence for males; and (2),
primogeniture, - applied from the first to all Hage. So it did in Normandy
(Brissaud, p. 715, note 2) and England. But intliargreater part of France
this was otherwise. It was only lands held uporedain feudal tenure -
terres nobles which went to the eldest son. Other lantisrres roturieres
did not descend "noblement." They were divided tik@veables?’

127 £ Walton, ‘The Relationship of the Law of Franoehe Law of Scotland’, (1902) 14 Juridical RevigW
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2.3.4 Legal Rights and Claw-back in Scotland

The concept ofegitime (or legal rights) in France seems to have itsimsigh Roman
law.*?® It is viewed as a right of succession, wherebycddr heirs are entitled to a
compulsory portion of the deceased’s estate. Thiseen as a mechanism to avoid the
possibility of heirs being disinherited. Legitim ek not, however, prevent the deceased
giving away property during his or her lifetime. brder to take into account this
possibility, there exists the power of claw-backnmench law, through which a forced heir
can raise an action to recover iater vivosgift after the deceased’s death in order to
satisfy his or her compulsory portion. Given howi@esly French law treats the family
unit, legal rights and claw-back are seen as imeatity linked as a means of preventing
forced heirs from being disinherited, despite thet fthat claw-back did not exist in
classical Roman law. Therefore, it is interestihgtt although the concept of legal rights
exists in Scotland, we have no power equivalerdlda-back. The reasons for this lie in

the historical evolution of these concepts in Soutl

It is difficult to determine the precise origin tdgal rights in Scotland due to limited
historical sources. As a result there are sevesaipeting theories as to their possible
origin. Any attempt to evaluate these competingoties would require an in-depth
analysis of primary historical documents, whichedo time and word constraints, is
beyond the scope of this thesis. However, it isjinbs, on the basis of a critical survey of
pre-existing historical analysis, to identify thieely origins of legal rights in Scotland and

assess the relevance of this for any discussioatdbe lack of claw-back in Scots law.

The first theory to rule out is that the conceptlegal rights might be indigenous to

Scotland. As one writer notes:

128y Gardner (n 63) 12.
63



There does not appear to be any evidence in the €altic laws (which
seem at one time to have been prevalent in moStofland) of a widow
and children having any claims on a deceased’seestiaich would act as
restraints on his freedom of testitfg.

This seems quite plausible considering that thelgrenant, although not the only, law
relating to succession that applied in Celtic Soddl (i.e. the law of Tanistry) ‘did not

recognise [the widow and children] as successofdhe Celtic laws in Scotland probably
persisted until the mid-tenth centdry. After which, there began to be a distinct Anglo-

Saxon, and subsequent Norman, influence on thei&eotland.

Despite this, the existence of legal rights in &t is clearly evidenced in the early

fourteenth century:

When any man in time of sickness wishes to makevilisif he is solvent
all his moveables fall to be divided into three @&quarts, of which one goes
to his heir, one to his wife, and one is resernadyeé disposed of by the
testator as he pleas€s.

This predates the main thrust of the reception@hB&n law in Scotland, which influenced
such seventeenth century writers as Stdiherefore, whilst such a rule as legal rights
may seem to be derived from Roman law as contaimetie Corpus Juris Civilisand
brought to Scotland during the Reformation, it seanore likely that it existed from a

much earlier stage and is derived from the canarolaAnglo-Norman law.

Given that legal rights do not seem to be indigentmu Scotland but were in existence
before Roman law came to have a profound influemteéscots law it seems likely that
these rights were imported from England. As disedsabove, legal rights existed at one

time in England and persisted in some regions &egond their abolition in the rest of the

1293 Gardner (n 63) 20.

130 3 Gardner (n 63) 20.

1310 Robinson (n 84) 155

132 pegiam Majestatern 74) Chapter 37.
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country. The same commentator who discounts leghats as indigenous to Scotland also

argues that they are foreign to pre-Anglo-Saxonl&y

It may...be assumed with comparative safety thats[tdoctrine of

reasonable parts] was not in existence in Englafidre the Anglo-Saxon
conquest. It was therefore not indigenous to Ertgkamy more than it was
to Scotland, and on that account must have begptediérom some foreign
source*®*

It is questionable, however, whether these rightsewmported during the Anglo-Saxon
invasion or the Norman Conquest and there are icanfj opinions on the matter. One
commentator strongly supports the suggestion thatttipartite division of succession
existed in Anglo-Saxon Scotland long before therham invasion, as ‘it existed widely in
other Germanic race$®® He bases this argument on the division being ptesethe law
of the four burghs, which he contends evidencesAthglo-Saxon law that prevailed all
over Scotland prior to its coming into existencéha thirteenth centur{’® He supports his
argument with reference to anecdotal evidencebated to Bede writing at the end of the
eighth century®” This lack of definitive facts to prove an Anglox®a origin of this
tripartite division has been criticisétf Therefore, it is difficult to be dogmatic aboutsth
given how difficult it is to find conclusive evidea on the matter. However, the strength of
the argument is such as to mean that an Anglo-Sasigim of legal rights in Scotland is at

least possible.

A competing argument advanced by another commergaggests that legal rights were in

fact introduced into England by the Norman Conquest

134 3 Gardner (n 63) 35.
135 b Wilson, ‘Historical Development of Scots Law'dd6) 8 Juridical Review 217, 231.
136 b wilson (n 135)226.
137 D Wilson (n 135p31.
138\W Holdsworth, AHistory of English Law3rd edn Metheuen & Co., London 1922) Volume 8, 8
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We have not the materials for determining with @ety the date and
manner of the introduction of these rules into Beat. Probably they were
brought to us not very long after the Norman Comsgtié

In support of this contention he cites the similaof Scottish legal rights and those that
existed in France. This view is strengthened bytterccommentator’s strong denunciation
of the Anglo-Saxon origin theory of legal rightsdandorsement of a Normandian origin

theory:

The Professor of Dutch Civil Law and Private Intdranal Law at Leyden
University, Professor E.M.Meyers (who has kindlyweay the writer
permission to quote his views on this subjectpleatically of the opinion
that the scheme of tripartite division of a decdasestate is not a custom
of Germanic origin...This theory of a Normandian origs emphatically
contended by Professor Meyéf8.

Regardless of whether legal rights were introdubgdthe Anglo-Saxon or Norman

invasions, it seems that the various commentatgreeathat this concept was neither
indigenous to England and Scotland nor introduagrihg the late-medieval reception of
Roman law in Scotland. This is supported by onernentator’s response to the Roman

origin theory:

It seems to be much more probable that the doctoindegitim was
introduced into Scotland from the law of Englandr K is a fact that, by
the old customary law of England (whether derivedimf the Normans
about the time of the Conquest or handed down ff@emon times is
doubtful), a testator, who was survived by wife ahddren, had his powers
of bequest restricted to one-third of his persgnatis widow had a right to
one-third of the estate, and the children to anathied - such share being
called in each case thationabilis pars So the law is stated in Glanville,
and so it existed in the time of Littleton...From @ldle this rule of
rationabilis parswas copied into th&kegiam MajestatemAccordingly,
you see, the Scottish doctrine on the subject wasally the same as that
of England down to the time of the Reformatih.

139 F Walton, (n 127) 21.
140 3 Gardner (n 63) 41-42.
1“1 H Goudy An Inaugural Lecture on Roman Law North and Sadtthe Tweed (H Frowde, London 1894)
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Therefore, on the balance of the evidence and sisafyailable, it seems quite probable
that legal rights came to exist in England eithetha time of the Anglo-Saxons or shortly
after the Norman invasion. If this statement cambeepted, then it seems a plausible next
step to contend, as has been suggested, thais‘ifule did not find its way into Southern
Scotland by means of the English sympathies ofstires of Malcolm Canmore...it must
almost certainly have crept in not later than theetof David | and very possibly during

his reign.#?

Having discussed the origin of legal rights in $maod (and England), it now seems
appropriate to discuss in more detail why suchtsighere extinguished in England but
persist to this day in Scotland. Such a discussiibinfeed into an analysis of why legal

rights exist in Scotland but not claw-back. Thesoeafor such divergence, as will be
explained below, seems to rest on the differengesiccession law that existed between

Normandy and the rest of France, and the riseiofqgeniture in medieval England.

As discussed aboV&® Glanvill wrote about a time in England where legghts existed.
The Regiam Majestateraonfirms this also to be the case in Scotland. éles, by the
time Bracton was writing, these legal rights hashgdpeared from the law of England but
not that of Scotland. The reason these rights danbe extinguished in England seems to
be the rise of primogeniture. This principle existe Normandy but was not so extensive
in the rest of France. In fact, land in the resEnce was divided under succession law in
a similar way to moveablé&’ This was largely due to the number of smaller imgjsl
rather than large estates. The same cannot be cfaiScotland, however, where

primogeniture did take hold.

142 3 Gardner (n 63) 45.
143 See text at n 108 and n 125
144 £ Walton (n 127) 30.
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Legal rights date back to customs that seek torensartible inheritance among all heirs.
The main aim of primogeniture, however, was thatlahould pass undivided to the heir
who is most likely going to be able to manage amely the oldest son. The reason these
rights were not extinguished in Scotland seemsetdhiat the spread of feudalism from
England into Scotland was very gradual. Therefprenogeniture did not come to be the
rule in Scotland until much later. By this timeettreception of Roman law was underway
in Scotland, which may have entrenched legal riglgsause they corresponded to the

Roman law’s legitime. There was no such countangihfluence in England.

This, however, does not explain why legal rightsraged to survive in Scotland but there
is little trace of claw-back, which is seen as tneably linked to legal rights on the
continent. The reason for this is two-fold. Firstilye nature of land holding had begun to
change in Scotland (and England) from traditiomd fand, with all its family restraints
on alienation, to book land, which was more frealienable. As one distinguished

nineteenth century historian explains:

The folkland is...land held under the old restwetcommon law, the law
which keeps land in families, as contrasted witidlavhich is held under a

book...modelled on Roman precedents...making fee falienation and

individualism#°

In addition to this, the rise of primogeniture metrat it was incongruous to continue to
require the heir's consent to transfer land becabiserule was designed to protect a
system of partible inheritance where all the heimared equally. Furthermore, it seems
clear that whilst England and Scotland were mouimgard freedom of alienation, the
drafters of various continental civil codes enskdirthe principle of claw-back in their

reform of the law.

145 p Vinogradoff, ‘Folkland’ (1893) 8 (29) English $forical Review 1, 11.
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Overall, therefore, the existence of legal rigimtsScotland but not England seems to have
resulted from a combination of the slow spreacdeofialism and primogeniture to Scotland
and the reception of Roman law in that countrytit@mmore, the absence of claw-back in
Scotland but not on the continent has to do with divergent routes the evolution of
feudalism and land ownership took in these coumtwgh the rise of primogeniture in
Scotland and the drafting of continental civil cedes decisive turning points in this

evolution.
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2.3.5 Modern-day implications

The foregoing analysis has attempted to illustthee modern-day differences between
France and England as regards legal rights and-ludek in terms of their historical
evolution in both systems. It now seems approprateliscuss the reasons why such
divergences occurred and continue to exist to tesgmt day. As regards legal share, it
would appear to be a combination of the originhafse rules and the political pressures of
the day that has resulted in the divergent appexmachboth jurisdictions. On the one hand,
customary protection in continental Europe wasfoeaed by the reception of Roman law,
which provided similar protection and this was didiied by the enthusiastic enforcement
of the codified, written law by the continental Bpean courts. The countervailing
situation that existed in England was one whereriften customary law gave way to the
economic pressure resulting from the rise of conemend pressure from the church to

loosen restrictions on bothter vivosandmortis causaransfers of property.

The divergence regarding claw-back is more comphdihough some sort of right of
repurchase existed initially in both France and|&mg) it became far more extensive in
the former than it did in the latter. This cannetditributed to Roman law, which did not

recognise a right of claw-back:

Roman law from an early time had adopted the prerntiat the power of

fully capable persons to dispose of their assertsilh should be essentially
unlimited. So the problems of finding redress fbe tdisinherited were
approached in an extremely roundabout wagitime[was included] in the

revised text of the Custom of Paris, which was prigated in 1580. It was
somewhat more than a century later, in 1688, th#te Custom of Paris the
protection of the heir's “legitimate part” was defively extended beyond
wills to inter vivos gifts:*®

This could have numerous explanations. Some at&riiuto a quirk of fate or accident

146 3 Dawson (n 97) 39 — 41.
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which merely reflects what common-law lawyers aadtmental lawyers happened to care
about™’ In the present writer's submission, the divergenes both legal rights and claw-
back partly results from the difference of opinitwefween the English common-law and
continental European legal systems, over the cdimcef the family as a unit, as

discussed above.

Overall, some of the differences of opinion on tlEsue that exist today 'result from
decisions made in the distant past and some refldae judgments that are beyond the
reach of argument® This is understandable because inheritance lamnigrea which

reasonable people disagree over and which invodkpting compromise solutions in

order to address a range of competing interests:

... the law had to resolve the conflict between ititerests of the living
family in an extended sense and the dynastic icistinpreserve the unity of
the patrimony in the male line. There was a simitrsion between the
social desirability of ensuring that land remairfiezely marketable and the
paternalistic concern to restrain the rash prodigaf youthful heirs. The

law therefore had to hold a balance between thagjvthe dead and the

unborn*®

Through the foregoing historical analysis, howeveis section has attempted to illustrate
that the historical origins of these systems aresoofar apart and that, in practise, these
systems have not always been so different. Everadays, there exists more commonality
than is widely believed. Even in the English comrAwm where freedom of alienation and
testation are guiding principles, there is a limhjtdiscretionary form of claw-back vested

in the courtg™°

17 F pollock and F Maitland (n 73) 355.

18 pollock and F Maitland (n 73).

1493 Baker (n 111) 307

%0 |nheritance (provision for family and dependarits) 1975.
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2.3 A Possible Way Forward?

The foregoing analysis suggests that both the lawilcountries of continental Europe and
England’s common-law, which came into existenceerathe Norman invasion, had a
similar point of departure on concepts such asfémaily unit and restrictions on the
alienation of property. Despite this, these twateys took divergent paths, with the civil
law fragmenting even further as evidenced by modenn differences relating to claw-
back. In common-law England, freedom of alienatgyew to the detriment of family
rights in property; on the continent, the reverseswue. This was partly due to differences
in the patterns of land ownership, partly due t® tise of the common law and partly a

mere quirk of faté>*

Scotland’s mixed legal system lies somewhere betwhe common law’s freedom of
alienation and the civil-law’s protection of familyembers. Having been influenced by the
common law, Scotland lost any family restraintstominter vivostransfer of property that
may have existed, as was also the case in Engttowlever, the reception of Roman law
in Scotland coupled with the slow progression afdfdism ensured that legal rights did

not die out as they had done in England.

The system that exists in Scotland was recentligvead by the Scottish Law Commission,
which recommended that the legal rights of spowerild remain intatt® but should
apply not only to moveables but to the entiretyhef deceased’s estdtd The commission
proposed two options for the legal rights of cheldr These options were either that fixed
legal shares for children should remain or thag¢dixegal shares for adult children should

be abolished but that dependent children shouldaltle to claim a capital suf’

1 See above at n 147.

152 gcottish Law CommissioReport on Successi@Bcot Law Com No 215, 2009) , Recommendation 14.
133 5cottish Law Commission (n 15Recommendation 15.

134 Scottish Law Commission (n 152) RecommendationarzD27.
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Ultimately, the Scottish Parliament would have &zide between these two if they came
to legislate on the matter. The Commission alscsictemed the desirability of introducing
claw-back into Scotland to protect those entitledlegal rights from disinheritance®
According to the report, ‘there was almost unanisiopposition to this idea’ and therefore
the Commission decided to make no recommendatfofhere have been similar reform
initiatives in other countries regarding claw-batrk France, for example, since 2006 the
scope of claw-back has been limited so that it aplylies to gifts made within 10 years of
death rather than 30 and it no longer requires timatactual gift is restored merely its
value™’ Recent reforms in Germany have meant that theevafua gift that is to be
restored reduces proportionately with the amouriineé that has passed since the gift was
made’*® It seems that a more limited form of claw-backhase countries, along the lines
of the Dutch model, may be more desirable. Howeaay; discussion of domestic law

reform is beyond the scope of this thesis.

Nevertheless, it is difficult to see how a compremsolution that would be acceptable to
all Member States could be achieved especially pmi\aate international law instrument.

Any attempt to limit the scope of claw-back in thaccession Regulation would involve
the harmonisation of substantive law, which is melythe competence of the EU. As one

commentator notes:

A provision stipulating a maximum period for clawdk claims is very
unlikely to be permitted, and would be difficult postify, since it would
stray beyond the confines of private internatiomalv into uniform
substantive law>®

15 Seottish Law Commissiofiscussion Paper on Successi@iscussion Paper No 136, 2007) [4.5].

136 Seottish Law Commission (n 15H).20].

157 R Paisley (n 9) 37.

%V Pintens and S Seyns, ‘Compulsory Portion andd8rtly Between Generations in German Law’ in C
Castelein, R Foqué and A Verbeke (edsaperative Inheritance Law in a Late Modern Socigtyersentia,
European Family Law Series, Oxford 2009) 187.

139 3 Harris, ‘The Proposed EU Regulation on Succesaiad Wills’, Trust Law International 2008, 181 —
235, 199.
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For that, domestic reform would be required. Howgetlat is a politically infeasible and

unlikely prospect.

From the UK’s perspective, the most desirable smiuivould be simply to exclude claw-
back from the scope of the applicable law for thbkamber States that do not recognise
such a concept (namely the UK, Ireland and CypfLisis solution would be similar to that
adopted in the Maintenance Regulation, which exadutthe entirety of maintenance from
the scope of the applicable law for the UK and Darktwhich are not party to the Hague
Protocol on Applicable Law, because the UK doesapqly foreign law to maintenance
obligations. In a similar vein, whilst the UK doagply foreign law to succession, it does
not apply it to the effect of a person’s death logirtinter-vivostransfers because it views

this as falling outside the scope of succession.

Whether this compromise would be a viable opti@mwéver, remains to be seen. Civil-law
Member States may feel that their forced heirshipvigions could easily be avoided if
there are no restrictions on gratuitous lifetimengfers when dealing with property in the
UK. However, as discussed above, such restrictiare not seen as a necessary corollary
of forced heirship provisions in Roman law from ahhiegal rights are derived. This is in
line with the Roman maxim that no person is the ba living persort® Furthermore, in
insisting that claw-back is excluded from the aqgdble law, the UK are representing the
interests of major UK-based charities, who are mageipients of lifetime andnortis
causagifts and who strongly oppose the inclusion ofwelzack within the Succession

Regulation*®*

10 see above at n 125.

81 |nstitute of Fundraising, ‘EU Threat to Charities Respond Now! <http://www.institute-of-
fundraising.org.uk/pressnews/topstories/EUThredttollies> accessed September 2010; Charities Aid
Foundation, ‘Response to Ministry of Justice cotaidn on European Commission proposal on sucagessio
and wills’  <http://www.cafonline.org/pdf/CAF_%20Moduccession%20and%20wills.pdf> accessed
September 2010.
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Civil-law Member States may be unwilling to makelsa blanket exception solely for the
UK, Ireland and Cyprus’s benefit. However, they ni@ymore amenable to a rule, such as
that which the Max Planck Institute has suggestdich could benefit a number of

Member States. This would insert article 19a(lthefollowing terms:

The restitution of a lifetime gift from a donee daa claimed under the law
applicable to the succession according to this R¢igu only to the extent
that restitution could also be claimed under the ighich would have

governed the succession of the donor at the timgithwas made by virtue
of this Regulatiort®?

This putative applicable law approach is more suite a private international law
instrument than including substantive limits to thach of domestic claw-back provisions
in the Regulation, as discussed above, becausrilarseffect is achieved through private
international law, rather than substantive, medrss rule would operate by way of

exception to the general rule contained in artiédewhich provides that:

Unless otherwise provided for in this Regulatidre taw applicable to the
succession as a whole shall be that of the Stai¢hioh the deceased had
their habitual residence at the time of their dé&th

Therefore, the law of the state of the deceasedlstiml residence at the time of death
would apply to the restitution ahter vivos gifts, unless the law of the state of the
deceased’s habitual residence at the time of makiagift provided for a less extensive
form of claw-back. In such a case, the latter lasuld apply. This approach would protect
the donee’s legitimate expectations at the timeeoéiving the gift, which the Max Planck

institute contends ‘should not rank behind those pefsons entitled to mandatory

182 Max Planck Institute for Comparative and Interoa&il Private Law, ‘Comments on the European
Commission’s Proposal for a Regulation of the Eesop Parliament and of the Council on jurisdiction,
applicable law, recognition and enforcement of siecis and authentic instruments in matters of ssiop
and the creation of a European Certificate of Sseica’ 84
<http://www.mpipriv.de/shared/data/pdf/mpi_commestsccession_proposal.pdf> accessed September
2010; (2010) 74 Rabels Zeitschrift fir auslandiscihed internationales Privatrecht 522.

1863 Commission of the European Communities, Propasah fRegulation of the European Parliament and of
the Council on jurisdiction, applicable law, recdgm and enforcement of decisions and authentic
instruments in matters of succession and the oreati a European Certificate of Succession COM(2009
154 final <http://eur-lex.europa.eu/LexUriServ/Lai&krv.do?uri=COM:2009:0154:FIN:EN:PDF> accessed
February 2010.
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succession rightg®? This is expanded on by one of the coordinatorhefworking group

on international succession law within the Max Elamstitute:

On the choice-of-law level the uncertainties amghier increased by the fact
that the donee cannot even be assured which lamfimally apply to the
succession of the donor as the donor, after haviade the gift, can change
his habitual residence or choose a different{&w.

This approach is not quite as UK-friendly as exsigdclaw-back from the scope of the
applicable law altogether, as discussed above. Tégime would essentially be no
different from the current situation. Civil-law Mdrar States would continue to consider
claw-back as part of succession and would therefppty foreign law to the restitution of
inter vivos gifts and the UK would apply th&ex fori to such gifts and therefore not
recognise claw-back claims. This would put thepierits of gifts, including charities, in
the United Kingdom in a privileged position as cargd with forced heirs because
regardless of where the deceased was habitualtlerésat the time of making the gift or at

death, claw-back claims from his heirs will notrbeognised by UK courts.

This can be contrasted with the other extreme, hwh& the regime created by the
Regulation. This would allow all claw-back clainfsat are permitted under the habitual
residence of the deceased at death regardlesseofetiitimate expectations of the
recipients of gifts. Both situations create unfags. The current regime could facilitate the
disinheritance of forced heirs through investingBnglish trust funds, for exampi&
Whereas the regime that the Regulation would creatald frustrate the legitimate
expectations of the recipients of gifts, which werempeachable at the time of receipt,
but, due to a subsequent change in the donor'dusbesidence, subsequently become

subject to claw-back.

184 Max Planck Institute (n 162) 87.
185 A Duitta, (n 1) 583.
186 3 Harris (n 159) 199.
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The solution proposed by the Max Planck Instituteuld seemingly strike a middle
ground because it would protect the interests efrétipients of gifts, who had no reason
to suspect that gifts could be subject to claw-bdokm a subsequent change in the
deceased’s habitual residence. In addition to thiaiould also protect heirs from being

disinherited by simply setting up an English trustd. As one commentator puts it:

Another possibility might be to refer to the lawlabitual residence of the
deceased at the time that he maderitex vivosdisposition. If, by that law,

the transaction was unimpeachable, thenékesuccessionishould not be

permitted to ‘trump’ thenter vivostransaction by allowing any form of
clawback. This should ensure in most cases paatiesunable to avoid
forced heirship rules of their ‘home’ state by siyn@lienating their

property or investing in Englartd’

This compromise solution is not entirely unproblémaA person could still temporarily
acquire an English habitual residence for the psgpaf creating an English trust fund and
subsequently reacquire their original habitual desce. However, this would be a
considerable amount of effort to go to simply teinlherit one’s heirs. In addition to this, it
would mean that the recipients of gifts would hawénquire into the habitual residence of
the donor. This would not be especially difficudt farger charities or trust fund managers
who keep thorough records and it is gifts madeéh&sé organisations, rather than smaller
charities and individuals who do not keep suchdhgh records, that are likely to be

challenged.

Therefore, on balance, the Max Planck Institutelsiteon may be the best way forward. It
broadly achieves the ends desired by the UK withéconfines of a private international
law instrument, without overriding the concernscvil-law Member States. Moreover, it
is beneficial to those civil-law Member States tphadvide a less extensive form of claw-

back than others do because it allows them to pres@eir own system of claw-back.

187 3 Harris (n 159).
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2.5 Conclusions

Claw-back is an issue that has a long history ardkeply rooted in a society's culture in a
similar way to legal rights. Therefore, it evokesstaong emotional response either in
support of or in opposition to it. Legal rights sedo cause the same diametrically
opposing opinions depending on whether you suppdult offspring's intrinsic right to
inherit or whether you feel that a person shouldehthe freedom to alienate his or her
property. Even those who do not support legal sigian, however, accept and recognise
them because, although it is not a value judgntest would make, they can see that it is
reasonable to consider that a person's right fwodes of his or her property does not have
to outweigh his families need to be provided folaucback, however, involves a more

delicate balancing of interests.

Whilst claw-back would enhance forced heirs' priddecfrom disinheritance, for those
who value the security of property transfers maghlly, this comes at too great a price to
protect a value they do not feel needs protectmghe first place. What is more, a
historical analysis of the evolution of legal righdand claw-back suggests that these two
concepts have not always been linked. Roman lawedalthe protection of family
members from disinheritance but they also valuadroerce and the sanctity of property
transactions. Therefore, a compromise that seemeuotk for them was to have legal
rights but not to subject lifetime property transféo future actions for reduction. This is a
system that Scots law, as a mixed legal systematiapted and one that seems to be a
middle ground between the common-law's freedom l@nation and the civil-law's

attempt to protect family members comprehensivelgnfdisinheritance.

In any event, there does not appear to be a coms@sso whether claw-back forms part of
the law of succession. The reason that claw-baokdgart of the law of succession for

much of continental Europe is due to the way inalvhtustomary Germanic and French
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law combined with Roman law. Whilst similar powerdgsted in England in the past, these
powers have since died out and it is questionabletier they ever formed part of the law

of succession or merely constituted a separateclai

Given how deeply claw-back seems to be rootedgiven society’s culture and the lack of
basic agreement as to whether it constitutes panedaw of succession perhaps excluding
it from the scope of the Regulation would be thestreensible solution. However, this is
likely to meet with considerable opposition froomamber of Member States. Therefore,
the solution that may emerge is that of the putatipplicable law suggested by the Max
Planck institute. This, however, is dependent @nntleasure being proposed and accepted,
which is far from a certainty. Perhaps a greatearaness of the historical evolution of
claw-back would lead to greater flexibility resolfi in an increased openness to

compromise solutions.
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3. Connecting Factor

3.1 Introduction

The issue of the appropriate connecting factornie that affects two of the traditional
considerations in private international law, apgtile law and jurisdiction, and evidences a
gulf between the common-law and civil-law approalde question that the Commission’s
Green Paper posed in relation to both applicallealad jurisdiction was whether a single
connecting factor should apply to the whole of &sston and if so what that connecting
factor should bé. The UK Government's response to this is ratherivemal. They
highlight the advantages and disadvantages of dneus possible connecting factors but
conclude by saying ‘there is no immediate obvioaswaer to the question of what
connecting factor should be applied under a harssshchoice of law rule, if such a rule is

to be created.

The UK Government seem to demonstrate a prefertarcthe concept of domicile by
explaining how the concept currently operates enUlik. As they were undoubtedly aware,
however, given the drawbacks of domicile, as dgugently used in the UK, and its lack of
use in continental Europe, it was unlikely to appea a connecting factor in the
Regulation. In a similar fashion, the French Gowent, in their response to the
Commission’s Green Paper show a preference focoheept of Nationality. However,

they also adopt a realistic view of their prefermahnecting factor, concluding that its
disadvantages outweigh its benefits in the intéonat context. Both the UK and French

Governments seem resigned to the fact that some ddhabitual residence would be the

! European Commission, Green Paper on Successiomélsd COM(2005) 65 final, questions 1 and 14
<http://eur-lex.europa.eu/LexUriServ/site/en/coni2@om2005_0065en01.pdf> accessed February 2010.

2 Response of the Government of the United Kingdonthe European Commission Green Paper on
Succession and Wills, Appendix B, 5 <http://ec.@areu/justice_home/news/consulting_public/succassio
contributions/contribution_uk_appb_en.pdf> acces$ssutuary 2010

® Note de la delegation Francaise, 2 <http://ecgaueu/justice_home/news/consulting_public/succassio
contributions/contribution_france_fr.pdf> accesbBetbruary 2010.
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most likely connecting factor. However, from the Skoint of view, recognition of the

limits of that concept would be necessary.

Unlike the UK Government’s response, which attemeptdiscuss all possible connecting
factors objectively, the French Government failerevo consider the possibility of
domicile as a connecting factor. This is no doule ¢t the fact that, because of political
considerations, domicile as a connecting factorld/dae unpalatable in many continental
European Member States and as such is highly uplikeappear in the regulation. In the
present writer's submission, the civilian systems$fansigent opposition to domicile as a
connecting factor and the English common law’s adey of this concept is ironic given

its historical evolution.

A number of EU Member States use nationality ag tin@in connecting factor both for
choice-of-law and jurisdictional purposes. Thisng in contrast to the position in the
middle ages where domicile, derived from Roman laas the main connecting factor. As

one commentator puts it:

From the Middle Ages down to the commencement af thodern
movement for attaching importance in private lawn&tionality, domicile
was the chief criterion of territorial law and jsdliction on the Continefit.

This section will explore the reasons for the alommadent of domicile in favour of
nationality, in France in particular, which had mokk-on effect in much of continental
Europe. The conversion from domicile to nationalitgs not, however, a comprehensive
one, at least in France, which left some aread) siscsuccession, to be determined by
domicile. Therefore, this chapter will go on to aliss the persistence of domicile as a
connecting factor in specific areas, alongsideomality, and its subsequent revival as a

general connecting factor in certain Member States.

* G Lloyd Jacob, ‘Nationality and Domicile; with Spal Reference to Early Notions on the Subject’24)9
10 Transactions of the Grotius Soci€9-114, 105.
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Nowadays, habitual residence is the main conne&icigr used in transnational initiatives
such as Hague Conventions and EU Regulations ahdsiteven taken hold in some
national legal systems, the private internatiomal kules of which have recently been
reformed® This chapter will discuss the rise of habitualidesce, in both transnational
initiatives and domestic private international laand situate this in relation to
developments relating to domicile and nationalBgme Member States have even gone so
far as to adopt habitual residence as the mainamimy factor for succession in their
domestic private international law rules. ThrougHiscussion of the definitions of these
concepts, the chapter will attempt to illustratattithe factual-based, habitual residence
can be understood as a revival of the traditiooalcept of domicile rather than the more
legalistic English law doctrine. Despite this, hoee the way that habitual residence has
evolved in Europe is such that this ill-defined cept has strayed from its legal roots and
has lost many of the advantages of domicile. The @i the following discussion is to
illustrate that the current dogmatic adherencentrelatively modern concept of an ill-
defined habitual residence in Europe representatthadonment of a legal concept, which
has strong roots in the civil law and is still rgdat today. On this basis, a well-delineated
version of habitual residence would seem desiradileer than the loosely-defined version
of habitual residence that appears in the Regulafitie following section will go on to
discuss in some detail the reception of the civilncept of domicile into the English

commorlaw.

® Such as Belgium. See text at n 136.
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3.2 Reception of Domicile into English and Scots va

According to the leading writers of private inteinaal law in Englantiand Scotland the
law of the domicile applies to succession in botiglsh and Scots law. As authority for
the former, the following cases are cit&ipon v. Pipon® Thorne v. Watkin$ Bruce v.
Bruce'® Balfour v. Scott* Somerville v. Somervilfé The cases that are cited as authority
for Scots law areBrown v. Brown'* Bruce v. Brucé? Hog v. Lashley® andBalfour v.
Scott™ It is noteworthy that some of these cases areodtytHor both Scots and English
law and have citations that refer to both Scotéisld English case reports. This suggests
that Scottish and English case law has had a mutflaknce in shaping each of these
legal systems as regards the appropriate connef@atgr in private international law of
succession. The following section will explore tmgeraction in an attempt to explain the
process through which the civilian concept of dalmicame to be used in common-law

England and Scotland’s mixed jurisdiction.

The origin of the use of domicile as a connectiagtdr in English succession law goes
right back to the very development of private in&ional law in England. At the time
Joseph Story wrote his comparative work on conflfdaws in 1834, private international
law was a subject that had ‘never been systembtitalated by writers on the common

law of England; and, indeed, seems to be of vergeno growth in that kingdont”

® Dicey, Morris and CollinsConflict of Laws(14" edn, Thomson Reuters, London 2008) 1236..
” Anton, Private International Law: A Treatise from the Sdaoint of Scots Lay2™ edn, Green, Edinburgh
1990) 677-8.

8(1744) 27 E.R. 507; Amb. 26.

°(1750) 28 E.R. 24; 2 Ves.Sen. 35.

191790) 2 E.R. 1271; 6 Bro. P.C. 566.

11(1793) 2 E.R. 1259; 6 Bro. P.C. 550.

12(1801) 31 E.R. 839.

13(1744) Mor. 4604.

14(1790) 3 Paton 163; 2 Bos. & Pul. 229n; 6 Bro PBE5.

15(1792) 3 Paton 247; 6 Bro. P.C. 577.

16(1787) Mor. 4616; (1793) 3 Paton 300; .

7 J Story,Commentaries on the Conflict of Lagi§' ed. Hilliard, Gray and Co, Boston 1834) 13.
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Therefore the concept of domicile was not nativebglish law but rather derived from

Roman laW? as expounded by the medieval and early moderrineomal jurist$®

The word domicile is not found in Viner's Abridgmge®Bacon's Abridg-

ment, Comyn's Digest, or in any of the law bool@rfrBracton down to

Blackstone, so that it must be comparatively neth&English law. It was
in fact borrowed from the continental usage andrafthad there become
the determining factor in questions of law. Whenbeerowed the notion of
personal law, we found that domicile was estabtisits criteriorf’

Despite this, by the time of Lord Campbell’s diataan 1845 House of Lords case, the

concept of domicile was firmly a part of Engliskvta

[T]he doctrine of domicile has sprung up in thisuctry very recently,
and...neither the Legislature nor the Judges, uniihimw a few years
thought much of it; but it is a very convenient tioe, it is now well
understood. %!

The origin of the recognition of foreign laws indtish courts dates back to the fourteenth
century and the early days of the High Court of Adity in matters relating to mercantile
contracts> However, apart from in the mercantile courts, ties designating the
applicable foreign law ‘were almost unknown in teglish [common-law] courts, prior to
the time of Lord Hardwicke and Lord Mansfiefd.This is supported by comments to that

effect in Scottish case lai.

Both of these eminent judges played a decisive mleéhe development of private

international law in England. Despite the fact ttieg influence of continental jurists on

18 Codex, L. X. tit. xxxix., s. 7. See also G Lloyacdb (n 4) 94.

'® See for example E Cathcart (tr), F von Savighiye History of Roman Law During the Middle Ages,
Volume 1 (A. Black, Edinburgh 1829) 99 — 104.

%G Lloyd Jacob (n 4) 104.

I Thomson v Advocate-Gene(aB45) 12 Clark & Finnelly (House of Lords) 2, ZBE. R. 1294, 1305.

22D Llewelyn Davies, ‘The Influence of Hube¥ Conflictu Legunon English Private International Law’,
(1937) British Yearbook of International Law 49,.51

22 0 Holmes (ed), J KenEommentaries on American LaWolume 2 (13 ed, Little Brown, Boston 1873)
455,

24 Cochranv. Earl of Buchan(1698) M. 4544 Goddartv. Swynton(1713) M. 4533, 4534,
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English law has been attributed to StBtjt, seems to be the case that these learned judges
were aware of the continental writings and congidehem as persuasive in deciding cases
that came before them. In the 1760 caseRobinson v Bland® for example, Lord
Mansfield cited Huber and Voet in order to resdlve question of which law governs the

recovery of a gambling debt incurred in Paris:

The parties had a view to the laws of England. TEve of the place can
never be the rule where the transaction is entetedwith an express view
to the law of another country, as the rule by whicks to be governed.
Huberi Praelectiones, Lib. 1 tit. 3, pa. 34 is claad distinct...Voet speaks
to the same effedt.

The significance of Lord Mansfield’s reference ke tworks of continental jurists is not
diminished by the fact that the law of France andl&nd were deemed to be the same on

this point and therefore the determination of thpliaable law was not necessary.

There is a footnote in the case report, where ttieorerefers to Lord Hardwicke’s
judgment in the 1744 case Bipon v. Piporas authority for the proposition that ‘A man’s
personal estate, is distributable according tddtes of that country, where he dwells.” As
discussed belo#? the reasoning that prompted Lord Hardwicke to Inethés conclusion is
not clear and there is no reference to foreigrsigrin the case report Bipon Therefore,

it is difficult to know whether Lord Hardwicke walihave been aware of the writings of
continental jurists and have been influenced byntleven though he did not explicitly
refer to them. On the one hand, given Lord Mang®eknowledge of continental jurists, it
may seem reasonably likely that Lord Hardwick’s Wiexige of their writings lead him to
apply the law of the domicile. On the other hanolwéver, Lord Mansfield’s familiarity

with continental legal writings may have resultedni his practice in Scottish appeals

%5 ) BealeA Treatise on the Conflict of Laygolume 3 (Baker, New York 1935), 1904; See alsémon,
‘The Introduction into English Practice of Contit&nTheories as to the Conflict of Laws’ (1956)GL0
534, 534.

6(1760) 97 E.R. 717; 2 Burr 1077.

" Robinson v. Blan1760) 97 E.R. 717, 719.

8 See text at n 38.
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before the House of Lords and his familiarity whots law?® Therefore, this awareness

of continental doctrine may not have been shareldoog Hardwicke and other judges:

It is evident that the English judges were nohg time familiar with these
discussions, for Dennison J. declared that this easl the law upon it were
quite new to him, and that he could form no opinigon it

Occasional references to continental jurists froenldench notwithstanding, it seems that it
was far from common in the English courts to coesithese writings as any kind of

authority:

| am not aware that the works of these eminenstsiiave been cited at the
English bar; and | should draw the conclusion tthety are in a great
measure, if not altogether, unknown to the studfa&/estminster Half*

This stands in contrast to the position in Scotlavitere courts demonstrated a willingness

early on to hear arguments based on the citatimominental jurists>

This contrast between the approaches of the Sea@tid English courts can be seen in the
early cases in each jurisdiction, which decided tine law of the domicile governs
succession to moveable property. As mentioned glibeerelevant English case is that of
Pipon v. Pipof® in 1744 and the earliest Scottish case on theemagems to be the
contemporaneous caseBrfown v. Browr?* Brown serves as an illustration of the Scottish
Courts’ willingness to fill the gaps in Scots lawithv reference to continental legal
thinking3® Pipon, on the other hand, demonstrates the corresporiditig of a well-

articulated, principled approach to the issue enEnglish courts.

29 C Fifoot, Lord Mansfield(Clarendon Press, Oxford 1936) 35.
30D Llewelyn Davies (n 22) 55.
317 Story (n 17) 12.
% See Morison’s Dictionary of the Decisions of theu@t of Session under the headings “foreign” and
“forum competens”and A Dewar Gibb, ‘International Private Law ino8and in the Sixteenth and
383eventeenth Centuries’ (1928) 39 Juridical Revié@; 2\ Anton (n 25) 535.
N 8.
*N 13.
% Lord KamesPrinciples of Equity3“ edn, T Cadell, London 1778) Volume 2 esp 310, &38342.
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Brown concerned a Scottish domiciled deceased who owrsgtdgovernment debentures.
Under the terms of the debenture, the money wabetaepaid to the deceased, his
executors, administrators or assignees. By the d¢dwScotland, this passed to the
deceased’s brother as his next of kin. This, howewas challenged by the deceased’s
nephew, who claimed that by the law of Irelandwae entitled to a share. In deciding the
case, the judges of the Inner House of the CouBesfsion recognised that it was to be
decided on the basis of what it called “the lawnafions” and by that law, the law of the
domicile of the creditor governs the successionsoth debts which are moveable.
Therefore, Scots law was applied and the conterttian thelex situs which applies to
immoveables, should govern moveables instead ofleéRedomicillii was implicitly

rejected. This, therefore, is the origin of thessmn system that persists to this day.

Unlike Robinson v Blandihere Lord Mansfield clearly states the reasonivay he found
persuasive, there is no indication in the casertegdrown of the reasoning that supports
the judges’ conclusion in that case. However, @ikpon counsel cite continental jurists
(such as Voet) in their pleadings. Therefore somagcation of the reasons supporting the
Court’s decision can be discerned from this. Thiggests that it was established practice
in the Scottish courts not just for the judgeseacbgnisant of foreign legal doctrine, as the
English judges seem also to have been, but al$dateagn jurists were cited as persuasive

authority, which seems to have been alien in thgli&m courts®®

This is illustrated byiponwhich not only illustrates the lack of referenoddreign jurists

in counsel's pleadings but also seems to suggestluwtance on the part of Lord
Hardwicke to discuss continental legal thinkingee¥hough he may well have been aware
of it. In Piponthe Court of Chancery acknowledged the potentiakhunciating a general

rule but deliberately shied away from that, optingtead to dispose of the case on

% p Beaumont and P Bremner, ‘Inter-regional corsfliatithin the United Kingdom relating to Private
International Law of Succession — The developménthe applicable law rule’ (2010) 54(2) Revista
Valenciana d’Estudis Autonomics 245, 252.
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pragmatic grounds that could not be broadly gerze@l The intestate deceased was a
native inhabitant of Jersey, where he had condilie@ersonal estate as well as one debt
owing in England. The plaintiffs were his nephews aieces and the defendants were his
sisters. The dispute concerned whether the debthtich been collected in England was
distributable according to the law of Jersey (whesttluded the nephews and nieces) or
the law of England (which did not). The plaintifigttion was to have the distribution of
the debt done in England according to English [@le court dismissed the case stating
that the plaintiffs were not entitled to seek dimttion of a particular part of the estate but
only to hold the general administrator to accouwntthe whole estate. Therefore, as the

general administrator was not present, the casalisasssed.

As indicated above, it seems, on reading the egsert; that any decision regarding which
law governs succession wabiter and that the true ratio of the case was simply dnma
action for the distribution of a particular part ah intestate’s estate is inadmissible.
However, the editor of the case reportRdbinson v Blandeems to disagree and Lord
Hardwicke himself stated in a subsequent ¥aat he had decided Ripon that the law
of the domicile applies. In any event Lord Hardvaskcomments irPipon are certainly

relevant to the current discussion:

I am unwilling to decide the general question ims thase...therefore |
choose to determine the case without enteringitntd | was to enter into
the general question, | should think that a maeis@nal estate is supposed
to follow his person, wherever he is and is disit@ble according to the law
of that country where his person is...[Here] the tjoaesis whether [the
debt in England] shall be considered as part oflihék of his personal
estate to be accounted for according to the lawth@fplace where he is
resident or whether any persons not resident indadg but inhabitants of a
foreign country, who by the laws of that foreigruntry, have no right to
any part, but would have a right by the laws of lend, can come into this
Court, and, by reason of the taking out adminigtralbere, can compel that
administrator to account to them for this part bk tpersonal estate,
abstracted from the residue of that estate. If Wha$ the mere question

3" Thorne v. Watkingn 9).
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before me, | should incline to think (but | do mogéan to give an opinion to
bind me) that it could not be doné®..

Regardless of whether Lord Hardwicke’'s commentsevediter or ratio they have been
treated as reflecting the law of the land in subset| cased’ and as such have been
converted into binding precedent. However it isemairthy that, unlike inBBrown no

reference was made to continental scholars eithéina judgment or in the pleadings of

counsel.

Lord Hardwicke’s position as regards the law of tlemicile governing succession is
clarified in the subsequent caseTdforne v. Watkin® and the suggestion that he is aware
of foreign legal doctrine is strengthened by hisnowents in that case. [Rhorne Lord
Hardwicke, again sitting in the Court of Chanceaglopts a clear preference for tles
domicilii. The case concerned a man who resided in Scotlaundwas domiciled in
England, at the time of his death leaving the residf his personal estate in his will to his
nephews and nieces. One of the nephews entitledstrare of the estate and residing in
England died there. The defendant was one of tleeuwars to the uncle’s estate and
because he was a relative of the nephew obtairtenisleof administration in England to
William’s estate too. The executor contended thatgart of the nephew’s estate, which
came from his uncle in Scotland should be disteduaccording to the law of Scotland.
This was challenged by a half-blood relative of tiephew who would not stand to inherit

if the law of Scotland applied.

In answering the question whether the part of aidéed Englishman’s estate that
includes debts due in Scotland should be goverye8dots law, Lord Hardwicke states

the following:

% pipon v Pipor27 E.R 507, 508
%9 Such asSomerville v. Somervilig 12).
40
N 9.
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That never was thought of, and would create coafusind this question
relates not to the articles of union, which indgeédserve the laws of the
different countries, the jurisdictiomprums,and tribunals of each country;
but this question would be the same after as bdfareunion of the two
crowns, and would be the same on a question ofsthisarising in France
or Holland; whether to be distributable accordimgthe laws of those
countries, or of England. The reason is that ddtsléollow the person, not
of thedebtorin respect of the right or property, but of ttreditor to whom
due®!
Whilst this clarifies any doubt that may have remedi afterPipon, there is equally little
indication of the reasoning that supports this amion and the role that foreign legal

thinking might have played in coming to that demmsi

These early cases, in both Scotland and Englaed,saful indications of the state of the
law in this area at that time. However, they do cantvey the complete picturBobinson
indicated that English judges at that time werkeast aware of continental legal writings.
Pipon and Thorne however, do not shed much light on how infludntieey were in
deciding that the law of the domicile applies tasssion. In Scotlandgrown illustrates
that the established practise was that contindetgl writings were cited as persuasive
authority where there was a lacuna in Scots lawwvéd@r, as a result of inadequate case
reports, we do not know how persuasive the Scotiidpes found these arguments. Indeed
for a period afteBrown the Scottish courts took a divergent approach|yampp the lex

situs rather than thé&ex domiciliito the succession of moveabfés.

There could be various explanations for this angnmaérhaps, as has been suggested, the
system of precedent simply was not as firmly eihbt then as it is noff.The Court of
Session may, therefore, have considered the matteio have been definitively decided.
This seems reasonable because, although the sebsetpse oMacHargs v. Blain®

supports the decision iBrown, the institutional writers were divided on theusssome

*Thorne v. Watking8 E.R. 24, 25.
“2 Davidson v. Elchersof1778) Mor. 4613Henderson v. M’Lear(1778) Mor. 4615Morris v. Wright
(1785) M. 4616.
“3 Anton (n 7) 12.
44(1760) M. 4611.
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rejected distribution according to the law of thamicile:*®> whilst others contended that

thelex domicilii applied?®

Various other suggestions have been madelolpv. Lashley/ for example, it was argued
that the Court in these cases had misunderstooliskngw on the matter. Support for this
can be drawn from one commentator, who, when d&siggsan earlier English case,
suggests that the then Attorney-General made enséait indicating that effects situated in
England were governed by the law of Engldhdhis, however, does not seem a very
credible explanation for three reasons. Firstlye #itorney General was most likely
referring to the administration of estates rathleant the succession of moveables.
Secondly, there was clear English authority tha ldw of the domicile applied and
thirdly, not all of the cases concerned a Scofisglish conflict. For exampl®avidson v.
Elchersofi® in 1788, the first of these cases, concerned ribgepty of a Scotsman that was
situated in Hamburg. It was held that the law ofriBarg applied in that case and that no
action for distribution was competent before theu€of Session. This case could,
however, have been a decision on jurisdiction ratien choice of law and the Court may
simply have declined jurisdiction because there walasady a case before the courts in

Hamburg.

An additional explanation, which Beaumont and Bremsuggest, that may explain some
of the cases decided by the Court of Session betBeavn and Bruce is that they may

have been based on the inference of an implieccehadilaw:

This suggestion is highly speculative and difficuft not impossible, to
confirm given the lack of judicial reasoning receddin the early case
reports. However, it does at least present a plessiplanation, which is
consistent with an analysis of the skeletal cageorte that exist. In

%5 Stair, Institutions of the Law of Scotlangblume 3 (Andrew Anderson, Edinburgh 1681) 8.B&nkton,
An Institute of the Laws of Scotlan@dlume 3 (R Flemming, Edinburgh 1751) 8.5.
“% Erskine,An Institute of the Law of Scotlablume 3(John Bell, Edinburgh 1773).4.
47
N 15.
“8 D Robertsonl.aw of Personal Successi¢fhomas Clark, Edinburgh 1836) 103.
49
N 42.
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Davidson it was argued that, unlike when dealing with dgstsuccession,

the will of the deceased is irrelevant in intestatecession because it
occurs by operation of law. The inference therense® be that when there
is a will one looks at the intention of the parties

Although we do not have a record of the judiciads@aning in the case of
MacHargs v. Blainit seems reasonable to infer that such a princias
applied there. In that case, a Scotsman createdll anwScotland that
conveyed property in Antigua and it was held thet Antiguan property
passed according to Scots law. Similarly, in theecaf Henderson v.
Mclean a Scotsman created an Indian will transferrirapprty in India and
it was held that the property was to pass accortbnthe law in force in
India, which, at that time was English law. Therefothese cases, whilst
seemingly contradictory, with the former favourittg lex domiciliiand the
latter thelex situs could be explained on the basis that the coud wa
honouring the principle of party autonomy as inthdaby an implied
choice of law by the parties in the creation of il ilm a particular legal
systent?

In any event, whatever the reasons may have bedahdalivergent course that the Court
of Session took aftd8rown the matter was rectified by the subsequent Hotiterd case

of Bruce v. Brucé?!

Bruce decided in 1790, was a Scottish appeal whereHinese of Lords definitively
decided that théex domicilii governed the succession of moveable property. CHse
concerned a Scotsman who died in India, whilst \wgrkior the English East Indian
Company, leaving property in England, India andtlom sea. It was determined that the
deceased had an English domicile at the time otié&h and therefore the succession to
his moveable property was governed by the law djl&m. As a result of this, a half-
blood relative was allowed to inherit, which wouldt have been the case under Scots law.
The whole-blood relations appealed the Court oki®es decision to the House of Lords,

who quashed the appeal.

Bruce seems to support the suggestion that the Hous®rds, as the common court of

last instance for both England and Scotland, watrumental in the development of

0 p Beaumont and P Bremner (n 36) 251 - 2.
51
N 14.
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principled and well-articulated conflict of lawsles in this are&? Although the case was
before the House of Lords, as it was a Scottisheappghe Scottish practice of citing
continental jurists seems to have been allowed.n€elufor the appellants, for example,
acknowledged that the case law in this area wasanigc cited Erskine and Kame in
support of their appeal and reinforced their arguinvath reference to Vattell, Voet and
Villius. Having cited these authors, counsel fog tippellant is reported as stating ‘upon
these principles, the English law is establishé&tiis seems a stark contrast to the English
case reports previously mentioned, which contain reference to continental legal
scholars. What is more, althou@hucewas a Scottish appeal, it became ‘naturalized’ as
part of English law? and lead to the citation of continental juristingecommon place in

the English courts.

An example of this is the later English cas&ofmerville v. Somervilfé,in 1801 by which
stage the law of the domicile as the law applicablhe succession of moveables seems to
have been completely resolved.Somerville,the deceased died intestate with real estate
in both Scotland and England and personal propertiengland. It was decided that
succession to the personal estate of an intestatgulated by the law of his domicile at
the time of his death i.e. Scotland. Although calirier the appellant discussed the case
law that established the rule that the law of tbenitile applies, most of the discussion
centred on where the appellant's domicile was ratih@n which law applied. The
interesting aspect of the case is the routine ntannghich counsel for the appellant cites
continental jurists (Hubert and Denisart) and efarign legal cases as authority for the
application of the law of the domicile. Not onlyedothis case illustrate that citation of

continental legal writers had become a matter afrs® in the English courts but it also

52 J WestlakeA Treatise on Private International Laf#" edn Sweet & Maxwell, London 1925) 8.
3 A Anton (n 25) 540.
*N 12.
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presents a clear statement by the Master of this Rothe Court of Appeal that this was

perfectly proper and that he would take them imiosideration.

This, therefore, seems to illustrate the positiffect that Scots law had on the evolution of
English law in this area through the House of Loadsthe common court of appeal for
both jurisdictions> As Somervilleillustrates, the effect of the House of Lords’ id&m in
Bruce was to introduce the routine citation of foreigrgadl authorities into the English
courts and encourage the explicit recognition kg jtidges that these authorities were at
least of persuasive value. The harmonising efféth® House of Lords was not, however,
one sided. As discussed above, the Scottish cdatk strayed from their original
conviction inBrown and were leaning towards thex situsrather than théex domicilii as
governing the succession of moveables. This isrlglabustrated by Lord Thurlow’s

comments in Bruce:

In one case it was clearly...decided in the CofirBession, [that théex
domicilii applied] and in the other cases which had beeedredn as
favouring the doctrine dex loci rei sitae...But to say that théex loci rei
sitae is to govern though the&omicillium of the deceased be without
contradiction in a different country, is a grossapplication of the rules of
civil law and jus gentium though the law of Scotland on this point is
constantly asserted to be founded on tfi&m.

Therefore, the House of Lords clarified what hadiluthen been a strong, if rather
unprincipled, conviction, poorly articulated by thewer courts, that the law of the
domicile applied. It took this countervailing inflnce of English law, as applied by the

House of Lords, to set Scots law back on course.

This sentiment is reflected in Lord Chancellor Lblbgrough’s judgment in the English
case ofBempde v. Johnstone 1796 by which stage the law applicable to thecsssion

of moveables was firmly fixed on the law of the doife:

%5 p Beaumont and P Bremner (n 36) 253.
%6 Marsh v. Hutchinsorf1800) 2 Bos & Pul. 226 n.
94



... In the case of a person dying intestate, hapnogerty in different places
and subiject to different laws, the law of each @lalbould not obtain in the
distribution of the property situated there. Maoyeign lawyers have held
that proposition. There was a time, when the CooftScotland certainly
held so. The judgments in the House of Lords hakert a contrary course;
that there can be but one law: they must fix tleeg@lof the domicil; and the
law of that country, where the domicil is, decidebferever the property is
situated. That | take to be fixed law now. The Qoof Session has
conformed to those decisions; according to which @ourts of Great
Britain, both of Scotland and England, are bounddiz’’

Based on the foregoing analysis, it seems to bec#ise that the effect in this area of
English law on Scots law was to correct the erroseaterpretation of the law that the

Scottish courts had adopted. The correspondinganfie of Scots law on English law was
to encourage the English courts to adopt a morestadnd rigorously reasoned defence of
the law of the domicile than they had until thispoThe importance of this can be seen in

the case oHog v Lashley in 1792.

Hogwas a Scottish appeal before the House of Lordseraing, amongst other things, the
reach of Scottish legal rights over moveables wtlian England. The facts of the case
were as follows: Hog was born in Scotland but raled to London at an early stage, at
which point he became domiciled in England. Eveiuze retired to Scotland, where he
married and reverted back to his Scottish domic&er he died leaving moveable
property in both England and Scotland, one of taggtters, Mrs. Lashley, dissatisfied
with the provisions that her father had made far ihehis will, tried to claim her legal
rights from both the Scottish and English propeftty.deciding the case, the House of
Lords affirmed the interlocutor of the Court of Sies that ‘the claim of [legal rights]

reaches to the English effects as well as the Scatitwithstanding the will'.

In the present writer's submission, the importaéethis case lies in the seemingly

unhesitating nature with which the court recognifieat Scottish legal rights extend to

" Bempde v. JohnstoeVes. Jun. 199, 200.
N 15.
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moveables in England. Given how foreign a conch is to the law of England one
could imagine that this might have met with sonsestance and that the Court would have
been persuaded by the arguments of counsel fappellant. This may well have been the
outcome if all the court had to go on were the paftsupported statements of the law in
the earlier English cases suchRipon and Thorne However, the court had before them
the previous Scottish appeal, decided by the Hotiterds, ofBruce which incorporated
well-articulated reasoning based on continentall@gitings to support the application of
the law of the domicile. Whilst it is unclear frotime case report why the House of Lords
decided the case the way they did, it seems likedged on the pleadings of counsel, that

they would have been influenced by this previowsea@nd continental doctrine.

Overall, therefore, it is difficult to determine guisely where the English Court’s
preference for the law of the domicile in privatdernational law of succession derived
from in the early English cases. However, thersoime suggestion that certain judges had
a degree of awareness of continental legal writimgdeed this would appear to be the
source of this rule in Scotland. It is through theuse of Lords, as the common court of
appeal for both England and Scotland, that thisee rbkcame entrenched in both
jurisdictions and that it came to be explicitly popted by arguments based on the works
of continental jurists. It is this rigorous and isaiticulated defence of the law of the
domicile that has made it a resilient doctrine,ahhinas stood the test of time and allowed
it to overcome resistance to its application, fearaple, in extending the recognition of

legal rights as part of the law of the domicile.

Therefore, in the early days of the developmergrfate international law in Scotland and
England, the nascent concept of the law of the ditlengoverning succession grew and
became entrenched in the law of these countries eesult of its widespread use and

defence in continental Europe. Since then the Ehglommon-law and the jurisdictions of
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continental Europe have taken a divergent coursaifile, as it has developed in English
case law, has strayed considerably from the origindian doctrine. At the same time, in
much of continental Europe, the presence of domie@t a connecting factor has
diminished considerably and has been replaced bgnadity. The following section will
attempt to chart the rise of nationality on the townt and also discuss the subsequent
revival of domicile of which the rise of habituasidence as a connecting factor seems to

be a manifestation.
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3.3 From Domicile to Habitual Residence via Nationiy

Whereas domicile is the main connecting factor mmmon-law/Anglo-American
jurisprudence, nationality is seen as the mostgleen connecting factor in continental
Europe. As discussed in the previous section, dtemame into the common-law world
through the influence of continental scholars oe taws of Scotland and England.
However, shortly after this, domicile became supfdd as the main connecting factor in
private international law by the new concept ofigrality. This shift occurred at the time
of the adoption of the Napoleonic Code and subs#fjugained support in Italy, and
throughout Europe, through the teachings of Manciespite this, the move from
domicile to nationality, in France in particularasvnot comprehensive and may have even
been unintentional. As a result domicile remained aa connecting factor alongside
nationality and enjoyed a subsequent revival irerlaeform initiatives. This section
attempts to chart the development from domiciledatonality and explores the revival of

domicile which resulted in the relatively recenhcept of habitual residence.

As a leading scholar in the field of comparativévae international law noted when
referring to domicile and nationality, ‘the contragtween the two systems of determining
personal status is deeply rooted in traditions palicies and the near future holds no
prospects of its elimination? Indeed domicile dates back to ancient Roman lasvitmn

revival in Europe during Medieval times. As Burdatss, ‘in the Middle Ages, during the
supremacy of the Holy Roman Empire...domicil was #oeepted juristic basis of the

personal law®’ Given space and time constraints, a detailed dismuf the evolution of

% E RabelThe conflict of laws: a comparative studglume 1 (2° edn, Michigan legal studies University of
Michigan Law School, Ann Arbor 1958), 168.

% A Renton and G Phillimore (eds), G Burgggmmentaries on Colonial and Foreign Law&lume 2
(Stevens & Sons Ltd, London 1908) 25.
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the concept of domicile is beyond the scope of théper”* However Roman law

recognised a form of domicile similar to that whekists today:

Domicillium was held in the place of permanent desice and was where
the centre of the private life and business a@tiwiof the person in question
was to be foun&?

However, it is unclear what relationship the lawtloé domicile had with thaus originis
which some equate with nationality but which thetgtossators in the fourteenth century

treated as a form afomicillium®® In any event:

As from the 14 century a pronounced preference for #utual place of
residence appears to have existed. This view ieedhay the French and
Netherlands’ learned authors of thé"ihd 17" century®*

This persisted into the eighteenth century as ideexed in several of the civil codes

found in continental Europe at the tiffte.

Although the concept of nationality is not so dgaploted in history as that of domicile, it
resulted from the strong revolutionary sentimenttioé Napoleonic Civil Code and
therefore has considerable cultural significandee French Civil Code does not contain
many articles relating to private international laliv does, however, contain an early

embodiment of the nationality principle:

The laws relating to status and the capacity obqes are binding upon
French subjects even when residing abfad.

This provision was subsequently interpreted by Erench courts as meaning that

foreigners are also governed by their national %awvhilst this may seem like a

1 A more detailed discussion can be found in L datefj ‘Nationality or Domicile: The present state o
affairs’, (1969) 128 Receuil 111,346

%2 de Winter (n 61B861.

% | de Winter (n 61) 363.

% | de Winter (n 61364.

% See Prussian Code of 1794 ss. 23 and 26; AustiiahCode of 1811 art 34.

% French Civil Code Art 3(3).

®” G Delaume, ‘The French Civil Code and Conflict.afvs: One Hundred And Fifty Years After (1956) 24
George Washington Law Review 499, 504.
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revolutionary change and a break from the pastetiee some doubt as to whether the
drafters of the civil code in fact intended to skaop domicile with nationality. The drafters

of the civil code may have merged in their minds ¢oncepts of nationality and domicile
because under the original Napoleonic code a Freaochwho had a settled residence
abroad without any intention of returning lost higench nationality® As one

commentator, discussing the views of the emineahéhr scholar Niboyet, notes:

[T]he authors of the Code civil probably did notaneto break with the
principle of domicile. They were aware of the distion between 'le
domicile et la residence'. Section 3 (3) merelytestahat a Frenchman
should be subject to French law even though hetdleeh up his residence
abroad. It was postulated that he had still theniton of returning and thus
had his domicile in Franc®.

The intention of the original drafters notwithstarg] the reference to nationality in the
French Civil Code had a knock-on effect throughibutope and played a decisive role in
establishing nationality as the main connectingdiaén private international law. For

example the fourth paragraph of the Austrian Ci4ilde, as originally enacted in 1811,
contained a similar provisiofl, as did article 6 of the 1829 Act on Provisions of

Legislation for the Kingdom of the Netherlards.

However, in each of these cases there was somd,dmilwas the case with the French
Civil Code, whether nationality was intended tolaep domicile. Savigny, for example,
was of the opinion that domicile remained the n@innecting factor in the Austrian Civil
Code’? Despite this, each of these codes came to bevieted as expressing the principle

of nationality, thanks in large part to the teagsinof the eminent Italian professor

® French Civil Code s. 17 repealed in 1889.
%9 F Schmidt and G Cheshire, ‘Nationality and Doneidih Swedish Private International Law’, (1951) 4
International Law Quarterly 39, 40.
0 F Schmidt and G Cheshire (n 69)
™ A Haandrikman, ‘Nationality in Private InternatarLaw’ (1982) Netherlands International Law Review
108.
"2W Guthrie (tr), F von Savignyrivate international law and the respective op&atof statutes a treatise
on the conflict of laws and the limits of their agigon in respect of place and tin{@ Clark, Edinburgh
1880), 114.
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Mancini. As one commentator notes when discussigg dffect Mancini had on the

interpretation of the abovementioned Dutch legisiat

The term “the Dutch” originally was deemed to ref@persons domiciled
in the Netherlands. During the nineteenth centbry tlefinition gradually
but irresistibly changed in case law, under thduerice of Mancini's
nationality doctrine to apply to persons having dutationality’®

Just as the inclusion of nationality in the Frei@ikil Code was a product of the strong
national sentiment resulting from the French Retohy so too did the widespread
acceptance of Mancini’s nationalism result from tin@fication movement that was

ongoing in Italy and elsewhere:

The success of the nationalists is accounted fowvdnous factors...The
emotional aspects seem, however, to have beeniaeci$e principle of
nationality was in keeping with the political movents of a period when
ltaly and Germany accomplished national unificafibn

Therefore, unlike the reception of domicile intoglish law, which resulted from reasoned
argumentation, nationality came to supplant domial many civil law systems without
any detailed discussion about their respective @od cons. Indeed the adoption of
nationality as a connecting factor resulted fronarging political ideology rather than

well-informed law reform:

The astounding influence exercised by Mancini’sagjen and also outside
Italy, should, in my opinion, be attributed to the@cumstances that his
creed conformed to the leading political and spéiittrends of the 19
century...Mancini’s principle of nationality was alpical tenet dressed up
and displayed as a rule of the law of nations. Garehardly assume that the
author in shaping his revolutionary ideas ever ¢mbuof Private
International Law’>

3 A Haandrikman (n 71) 108.
" F Schmidt and D Cheshire (n 69) 42.
5L de Winter (n 61) 372.
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In spite of its origins, however, the principle radtionality did enter private international
law and subsequently became deeply entrenched tim omestic and international

conflict of laws rules.

As Burge note$® this change is present in many of the civil coties were subsequently
adopted such as the Italian Civil Code of 1865 #ed German Civil Code of 1900. In
terms of national private international law, ‘thationality principle was embodied in the
codes of many countries including Romania, PortuGarmany, Spain, Turkey, Poland,
Finland...the Netherlands and Belgiuf.'In this way, domicile, the predominant
connecting factor for the designation of persomal in Europe since the time of the
Roman Empire, had been replaced with the moreigallitoncept of nationality in the

domestic laws of much of continental Europe.

Beyond this, however, nationality played a decisile in early international conventions
relating to private international law especiallpslk concluded under the auspices of the
Hague Conference on Private International Law. fblue early conventions that relate to
family law, concluded shortly after the Hague Coefee was established, all refer to
nationality’® These are namely the conventions on marridgtyorce® guardianshif
and effects of marriag®.These conventions ensured that nationality as\aexing factor

gained a prominent place in multilateral and dorgstvate international law rules.

5 G Burge (n 60) 26.

"G Burge (n 60) 373.

8 See the ‘old’ conventions from 1902-1905 <httpwimhcch.net/index_en.php?act=text.display&tid=12>
accessed February 2010.

" Hague Convention of 12 June 1902 relating to #tlesnent of the conflict of the laws concerning
marriage.

8 Hague Convention of 12 June 1902 relating to #tdesnent of the conflict of laws and jurisdictioas
regards to divorce and separation.

8 Hague Convention of 12 June 1902 relating to tbtlesnent of guardianship of minors. For the
importance of this convention on the developmentttef concept of habitual residence at the Hague
Conference see n 99 below.

8 Hague Convention of 17 July 1905 relating to detsflof laws with regard to the effects of marriaae
the rights and duties of the spouses in their peds@lationship and with regard to their estates.
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Despite the rise in prominence of the nationalitingple, it never quite managed to
extinguish domicile as a connecting factor, patédy not in the field of succession.
Domicile, for example, was retained as the maimeating factor in relation to succession
in the Napoleonic code. This is due to the faelt thpart from a limited number of
provisions in the Civil Code, the majority of prteanternational law remained uncodified.

As one commentator observes:

Because of the limited scope of the French codiboain this field...most
of the rules have been inherited from the pre-Gade Since nationality as
a factor of determination was a concept foreigtheoFrench scholars of the
eighteenth century, it follows that in those undiedi branches of conflict
of laws, such as successions, donations and cts)tri@ctors other than
nationality are ordinarily decisiv&.

This would seem to be in line with the suggestiadeearlier that reference to nationality
in the French civil code was not an attempt to esysitically replace domicile with
nationality as a connecting factor in private intgfonal law. The retention of domicile in
the private international law of succession wadil uecently, also echoed in Belgidfn
However a number of other countries have replacadidle with nationality even as

regards private international law of succession®aymans® and Italy®°

Regardless of the degree to which nationality pated the private international law rules
of individual countries, a general resurgence engbpularity of domicile occurred largely
as a result of later Hague Conventions. In the 1828 1928 discussions on the draft
Succession Convention, there was clear divisionr avieether domicile or nationality

should be used as the connecting factor, bothhidesignation of applicable law and for
conferring jurisdiction. This resulted in a compiisenthat referred to both domicile and

nationality. However this proved to be unworkabiel avas not ratified’ At about this

8 G Delaume (n 67) 500.
8 | Garb,International SuccessiofiKluwer, Hague 2004) 60.
% EGBGB (German Code on the Conflict of Laws) AB12
% | aw 218/95 Art. 46.
87 See L de Winter (n 61) 380 for a fuller discussion
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time, the use of nationality as a connecting factdransnational private international law
instruments began to decline. This was as a restitie criticism that nationality in private
international law attracted from various quarteiterathe First and Second World Wars.
Whilst a detailed discussion of the strengths aedkmesses of nationality is beyond the
scope of this thesf§,it became clear that stateless people and pedfiiedwal nationality
presented significant problems that necessitated uge of domicile as an additional

connecting factor.

The various problems presented by the use of ralilignin private international law
prompted the suggestion that domicile should béveelvas a connecting factor, at the

national as well as international level:

During the past few decades a body of opinion fawgua return to the
principle of domicile can be observed...A number wtharitative jurists in
France expressed a distinct preference for subge@ersonal status to the
law of the domicilé®®

Early attempts at codification of French privateernational law attempted to address the

problems associated with nationality by revivingrdaile as a connecting factor:

In supporting a draft decree-law proposed by Midfoyet in 1939..which
would have amended article 3 (3) of the Civil Coolenake the law of the
domicile, rather than the national law, the law gonng status and capacity
of persons, the Executive Council of the Sociétd égislation Comparée
pointed to the presence in France at that time ofenthan two million
resident alieng’

Unfortunately, these draft codifications were natessful despite subsequent alterations
limiting reference to domicile. It would appear titthe lack of success with which these

initiatives met had less to do with oppositionte tnclusion of domicile as it did with the

8 See L de Winter (n 61) for a fuller discussion.

89| de Winter (n 61)405.

% K Nadelman, ‘Codification of French Conflicts Law1952) 1 American Journal of Comparative Law
404, 413 n 29.
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fact that they probably would not have greatly dboted to strengthening the coherence

of French private international law rul®s.

The resurgence of domicile as a connecting facqgparticularly evident in the law of

succession:

Meijers, the champion of the nationality principle,a well-known paper
even in 1936 advocated the application of the dibenaf the deceased to
the administration, settlement and distributiorth@ estate, on the grounds
that the nationality of the deceased is not relet@these matters >

Indeed, this is the position that has persisteférance throughout the rise of nationality as
a connecting factor in other areas of private magonal law. Given the political
entrenchment of nationality as a connecting faatat the fact that systematic attempts to
revive domicile had failed, national courts soughtmore practical solution. In the
Netherlands, for example, prior to 1996, the lawthef nationality applied to succession.
Despite this, ‘[c]ourts often made exceptions te thule...This happened when a real
connection with the national country was lackifigThis resulted in the law of the
domicile or last residence being appliéBince 1996, the Dutch private international law
rules of succession have been reformed to be mdred with these court decisions. This
was affected through the wholesale adoption of1li®®6 Hague Convention on the Law
Applicable to Succession of the Estate of Decededons, which has resulted in an
increased emphasis on habitual residence ratharrthonality, although the latter still
plays a reduced rof8. The Dutch legislature’s decision to make the itars from

nationality to habitual residence rather than adbetFrench rule of domicile is indicative

L A Fiorini, ‘The Codification of Private Internatial Law in Europe: Could the Community Learn frdm t
Experience of Mixed Jurisdictions?’ (2008) 12.1d&lenic Journal of Comparative Law 1, 6.

92| Winter (n 61) 472.

% R Kollewijn, American-Dutch Private International La(Bilateral Studies in Private International Law
No. 3, Oceana Publications, New York 1955) 36.

% E Henriquez, ‘Maintenance; Matrimonial Propertyic8ession (Including Jurisdiction and Foreign
Judgments)’ (1980) 28 Netherland International |[Raview 244, 247.

% See for example a discussion of case law in L @it 56) 474.

% See text at n 112.
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of the decline of nationality in favour of a reside-based connecting factor but also

highlights the problems associated with the conoégbmicile.

A comprehensive discussion of the strengths ankmesses of domicile as a connecting
factor is beyond the scope of this thédislowever some appreciation of the attraction and
difficulties associated with domicile in privatetemational law is necessary in order to
understand the shift from nationality to habituasidence in Europe. Nationality was
increasingly criticised as not providing a meanimgfonnection in private international
law because of its inflexibility. There was no sedpr people to change their personal law
by leaving their country of origin and making aelielsewhere. This seems particularly
lamentable in light of the free movement of persaithin the EU. In addition, nationality
became an increasingly untenable connecting faator did not address the problem of
the large number of stateless people following3keeond World War. Domicile, on the
other hand, was seen as reflecting an implicit @hdhat a person has made by settling
down in a different countr$? In addition, in theory, a person’s domicile shobklwhere
they are most culturally and socially integratedd amhere they feel most part of a

community.

However, despite these advantages, one of the ofaitacles to applying the law of the
domicile is the widely differing conceptions of wtdomicile actually is. This can be seen
most markedly when comparing the concept of domicilthe UK with that of continental

Europe. Without entering into a detailed discussatmout the respective definitions of
domicile, there is a gulf between how domicile basie to be used in the United Kingdom
and how it is understood in France, for examplethBander Roman and French law,
domicile is seen as reflecting the centre of agessaffairs’ Whilst this is also the case

in the United Kingdom, the possibility that the doile of origin can revive to prevent a

" For a fuller discussion see L Winter (n 61) 407.
% | Winter (n 61) 407.
% R Phillimore,The Law of DomiciléT & J W Johnson, Philadelphia 1847) 16 — 17.
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person from being without a domicile at any poian @rtificially skew this notion. This
makes the use of domicile in the United Kingdom enakin to the continental European
concept of nationality because it is more concerttest there is always a law that

determines a person’s civil status rather than e/kie centre of a person’s affairss.

Many of the criticisms relating to nationality dmetcontinent can be levelled against the

definition of domicile in the UK, not least of wiigs that it is out of step with reality:

In the particular and fundamentally important nratié domicile the law

has considerably developed during the last fiftgrgebut it may be doubted
whether the development has been wise and whetleer ®w matters are
not being made worse. Only too often does it happanthe legal domicile

bears a very remote relation to what in fact isgaemanent home of the de

cujusi®

Therefore, as a result of the manifest failing:afionality as a connecting factor, there
was a growing movement towards the use of a ma@ielerce-based connecting factor
such as (the continental European version of) ddenidiowever, the often absurd
outcomes that resulted from the English conceptbrdomicile prevented widespread
support for its revival®® Instead, the new connecting factor of habitualderxe was

adopted.

The concept of habitual residence seems to hawreshEuropean private international
law through the early work of the Hague ConfereanePrivate International Law. It is

difficult to chart precisely the evolution of halml residence within the Conference given
the lack of record of these early sessions in tglish language. However, it is possible to

describe briefly how habitual residence came tauded as the main connecting factor in

190 A Dyer, ‘The Internationalization of Family Law1996) 30 U.C. Davis Law Review 625, 626

101 G Cheshire, ‘Plea for a Wider Study of Privateetnational Law’ (1947) 1 The International Law
Quarterly 14, 17.

192 For more on the difficulties associated with th€'$Jconception of domicile and the potential foforn
see J Fawcett, ‘Law Commission Working Paper No.®& Law of Domicile’ (1986) 49 Modern Law
Review 225; Law Commission and Scottish Law Comioigs‘Private International Law: The Law of
Domicile’ (Law Com Working Paper 88, 1985)/(Scowt.&om Consultative Memorandum 63, 1985) [5.2]
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European private international law through the aote of various delegates to the Hague

Conference.

The concept, seemingly derived from German law, alassen over domicile because it
was more factually based and less techriffalt seems to have first appeared in the
Convention on Guardianship of 1982 and the Interdiction convention of 19H5.
However, it was not until the post-war conventisugh as the 1956 Child Maintenance
Conventiom;’® that habitual residence became firmly establisked principal connecting
factor in its own right®” In the years immediately following this, habituisidence
featured in an increasing number of conventihand has now become an accepted part

of Hague Conventions and EU Regulations dealing miivate international law.

Habitual residence was seen as being the true ass#ndomicile without any of the

complications resulting from a legalistic inter@tadn:

Either the habitual residence coincides with the domialed in that event
identification is warranted and justified they do not coincide, and then we
must admit that the domicile becomes a less ade@lament, which — so
to say — has something fictitious irt§t.

The suggestion that habitual residence is, in fido, true manifestation of domicile is
supported by the discussions leading up to thet @afhvention to determine conflicts
between national law and the law of domicile. Thaftthg committee’s recommendation

that domicile for the purposes of that conventibawdd be construed as habitual residence

103 K Nadelmann, ‘Habitual Residence and Nationalisy Teests at the Hague: The 1968 Convention on
Il?ofcognition of Divorces’ (1968) 47 Texas Law Revieeé, 767.

N 81.
195 Hague Convention of 17 July 1905 relating to degtion of civil rights and similar measures of
protection.
1% Hague Convention of 24 October 1956 on the laviegple to maintenance obligations towards children
7D Cavers, “Habitual Residence”: A Useful Concéggi®71) 21 American University Law Review 475,
478.
198 sych as Hague Convention of 15 April 1958 conceyrihe recognition and enforcement of decisions
relating to maintenance obligations towards chiigiidague Convention of 5 October 1961 on the Cchsfli
of Laws Relating to the Form of Testamentary Digjmss; Hague Convention of 15 November 1965 on
Jurisdiction, Applicable Law and Recognition of Pees Relating to Adoptions.
1991 de Winter (n 61) 425.
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was subsequently adopt&d.In addition to this, the 1955 Convention Relatiiogthe
Settlement of the Conflicts between the Law of blaility and the Law of Domicile

defined domicile as the place where a person halbjttesides:**

Therefore, despite this early use of nationalityresprincipal connecting factor, the post-
war conventions utilise the concept of habituaidesce rather than nationalty? This

represents a further shift in the connecting faotarhoice for much of continental Europe.
As one commentator puts it, “habitual residence”ai term, generally unknown to the
common law, which is much in vogue on the Contih&rftNowadays, habitual residence
Is as dominant and prevalent a connecting fact@ontinental Europe as nationality ever

was:

This comparatively new phrase is much in use ndy om domestic
legislation but also in various Hague Conventionglee reform of private
international law and it is in widespread use bye tiEuropean
Commissiont**

Therefore, whilst the common law retained domiaa&jch it inherited from the civil law,
as its main connecting factor, the civilian leggtems of continental Europe abandoned
this, at first for nationality and later for hakaturesidence, which remains dominant in

Europe today.

The Hague Conference has, throughout, resistest'Cab define habitual residence given

that it is to be determined on the facts of a cpeeferring, instead, that the concept retain

110 de Winter (n 61) 425

1 Article 5. See also K Nadelmann (n 98) 767.

112 See for example the 1955 Convention on the Lawliépiple to the International Sale of Goods
<http://www.hcch.net/index_en.php?act=conventiof&pid=31> accessed February 2010.

113\ Reese, ‘The Hague Conference on Private Intiemal Law: Draft Convention on the Recognition of
Foreign Divorces and Legal Separations’, (1965efican Journal of Comparative Law 692-700, 693.

114 p Rogerson, ‘Habitual Residence: The New Domitilé2000) 49 International & Comparative Law

Quarterly 86-107, 86.

15| Silberman, ‘Interpreting the Hague Abduction @ention: In Search of a Global Jurisprudence’
Institute  for  International Law and Justice  WorkingPaper 2005/5 (2005), 15

<http://ssrn.com/abstract=723161> accessed Septtihe.
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its inherent flexibility. Some have suggested thaminimum period of residence is

required in order to establish a habitual residence

Habitual residences always vouch for a certain oreasf duration, of
continuity of the legal situation of the individumncerned:®

Despite this, any attempt to set a definitive mummperiod of residence would remove
the factual element of habitual residence and aorivénto an inflexible legal doctrine
similar to domicile, thus losing one of the advaet of using habitual residence as a

connecting factor.

The 1989 Hague Convention on the Law ApplicableStuccession to the Estate of
Deceased Persorié tried to strike some sort of balance between afslarconnecting
factor such as nationality and the more changdadiddgual residence by allowing habitual
residence to operate in a limited number of cirdamses. These are, namely, when
habitual residence and nationality coincide or whbe deceased had been resident in that
state for at least five years prior to death, ptedi that there is not a manifestly closer
connection with their national law. In all otheratimstances national law applies unless
there is a manifestly closer connection with anostate, in which case the law of that
state applies. This definition would seem to adsltbe concerns of those who call for a
minimum residence requirement as part of the dedimiof habitual residence. In the
present writer's submission, however, these ruteate an overly complex and uncertain
system that undermines the very flexibility andifeentred focus of habitual residence that
gave it the advantage over both domicile and natityn Perhaps, rather than a minimum
period of residence, it would be sufficient to sesfgthat a degree of social integration or
durable connection is required. The following saetvill discuss how such a solution has

been reached in Belgium’s domestic private inteonal law.

161 Winter (n 61) 424.
" Hague Convention of 1 August 1989 on the Law Amllie to Succession to the Estates of Deceased
Persons.
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3.4 Habitual Residence: In Search of a Definition

Habitual residence as a connecting factor in peivaternational law can be found in EU
legislation dealing with a variety of different ase The concept is usually left loosely
defined and there tends to be very little guidaaseto the degree of actual residence
required to constitute habitual residence. Whilsketailed discussion of the definition of
habitual residence is beyond the scope of thisgghiéss necessary to give an outline of the

current approach in order to appreciate some ofdneerns discussed below.

Habitual residence is a familiar concept in botmtocwental Europe and the United
Kingdom. As regards the latter, habitual residem® appeared in a number of UK statutes
and its interpretation has resulted in a large bafdyase law*® Despite this, the European
Court of Justice made it clear Bwaddling'® that habitual residence, as used in EU
regulations, bears an autonomous meaning. Thidusion is supported by the subsequent

English High Court decision iMarinos v. Marinos°

The ECJ gave some guidance as to the definitiomabftual residence in thewaddling
Case'?! which was concerned with EU social security legish. In that case, the ECJ
held that ‘the length of residence in the Membett&st.cannot be regarded as an intrinsic
element of the concept of [habitual] residené@Therefore, an extended period of actual
residence is not required for a person to acquirbabitual residence. As Lamont notes,

‘The definition of habitual residence Bwaddlingis suitable for the EC Social security

118 For a detailed discussion of case law see J Fawetorth and J Carruthers (ed€heshire, North &
Fawcett: Private International Law14" edn, OUP, Oxford 2008) 182-196 and E Clive, ‘Then€pt of
Habitual Residence’ [1997] Juridical Review 137.
119 Case C-90/9Bwaddling v. Adjudication Officét999] ECR 1-1075.
12012007] EWHC 2047 (Fam).
2L Swaddling(n 119)
122 swaddling(n 119) [30].
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context in which it was developed...but it is odccadl residence “habitual” immediately,

or very shortly after, arrivaf®®

Although in Swaddlingthe ECJ laid down a community-wide definition o&bitual
residence it is one that is limited to its speciégislative context?* A more recent ECJ
decision in the case @§'*® concerning jurisdiction in relation to parentaspensibility
under Brussels Ibis,'*° reaffirms that an autonomous EU definition of taii residence
must be used and that a definition that works ie area of law cannot necessarily be
transposed into another. Despite this, the ECJ snalaar that, at least in the context of

parental responsibility, habitual residence:

Must be interpreted as meaning that it correspdodshe place which
reflects some degree of integration by the childairsocial and family
environment. To that end, in particular the dumaticegularity, conditions
and reasons for the stay on the territory of a Mem8iate and the family’s
move to that State, the child’s nationality, thegal and conditions of
attendance at school, linguistic knowledge and fidmmily and social
relationships of the child in that State must betainto consideration. It is
for the national court to establish the habituaidence of the child, taking
account of all the circumstances specific to eadividual caseé?’

Given the diversity of topics which involve somesus habitual residence in EU law, it
would be extremely difficult to lay down one unifordefinition applicable to every
context. Indeed, it may be advantageous to haverélift definitions for each context in
which habitual residence is encountered. It mag bbs advantageous, in certain contexts,
for habitual residence to be loosely defined. Ingidtion concerning child

custody/abduction the sensitive and complex natdrthese cases may warrant a fluid

123 R Lamont, ‘Habitual Residence and Brusselsbis Developing Concepts for European Private
International Family Law’ (2007) 3(2) JPIL 261, 2866.
124 Swaddling(n 119) [28].
125 Case C-523/0A, judgment of 2 April 2009.
126 Council Regulation (EC) 2201/2003 of 27 Novemb@62 concerning jurisdiction and the recognition
and enforcement of judgments in matrimonial matend the matters of parental responsibility, repgal
Regulation (EC) No 1347/200 (Brusseldis) [2003] OJ L 338/1.
12iCase C-523/0A (n 125) [44].
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definition. However, as Professor Matthews hightgin his oral evidence to the House of

Lords EU Select Committee:

the whole thrust of the use of “habitual residencethis draft regulation to
choose an applicable law is completely differentrfrthe context in which
you see it elsewhere. So my view would be thatamieou can get some
kind of definition of what you mean, this is a geifor litigation and

uncertainty until the litigation is resolved by tHeuropean Court of
Justicet?®

Therefore, rather than promoting legal certaingyttee Regulation aims to do, it might be

jeopardising it.

This lack of a precise definition of habitual reside, whilst tolerable and even desirable
in other areas, seems to be a major obstacle tdkPe participation in the regulation. As
Oliver Parker, speaking on behalf of the UK Goveent highlights in his evidence to the

House of Lords EU select committee:

The primary reason for the Government’s concern tiiia regulation uses
the undefined connecting factor of habitual restgeis that the deployment
of such a concept on its own would be liable tojettbthe estates of
individuals, either on short-term employment secoedts overseas or
otherwise without an adequately substantial conmedb a particular legal
system to that system’s law of successfon.

If this were to be the effect of the regulationyuld not only frustrate legal certainty, but
it would also offend against the principle of legiite expectations. It seems, from Mr
Parker's evidenc&? that the UK Government has given some consideratiovarious
solutions to this problem including defining thencept of habitual residence and a Hague-
like solutior®* of combining an undefined habitual residence veitiminimum factual

residence requirement. Whilst the House of Lords imade it clear that in the English

128 p Matthews, Minutes of Evidence taken before teée@ Committee on the European Union (Sub
Committee E), 25 November 2009 in European UniotecdeCommittee, ‘The EU’s Regulation on
Succession: Report with Evidence’ HL (2009-10) 7%(Q13).

1291 ord Bach and O Parker, Minutes of Evidence tabefore the Select Committee on the European Union
(Sub Committee E), 16 December 2009 in EuropeammitJfelect Committee, ‘The EU’s Regulation on
Succession: Report with Evidence’ HL (2009-10) #%(Q135).

130 | ord Bach and O Parker (n 129).

31 See n 117.
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conception of habitual residence there must bepaneaiable period of actual resideriée,

the English courts have shown a reluctance to@ehc minimum period of resident®.

A further mechanism to alleviate the unintendedsegmences of a changing habitual
residence could be a more extensive ability fotigato designate the applicable law. This
iIssue warrants detailed discussion. However duespgace and time constraints the
treatment of the topic in this paper will be somattursory:** The regulation only allows
a very limited freedom to choose the applicable lamd makes no provision for
prorogation of jurisdiction. This is lamentable givparty autonomy’s potential to remedy

perceived defects in the regulations. As the Elangearliament highlights:

It would be appropriate to allow the testator t@a@$e which body of law
should govern the succession, the law of the cguotrwhich he is a
national or the law of his habitual residence a thme the choice is
made’*®

This suggestion is far from unrestricted freedomdésignate the applicable law. This
would be undesirable because it could result inapelicability of laws which have no
connection to the deceased. It may, however, ndlag@nough. It seems desirable that
parties are allowed to also designate prior habitesidences provided they have some
substantial connection to that country. This is thgproach favoured by the UK
government. However, a number of Member Statexa@amneerned that this would lead to
evasion of their system of legal rights. As a reghke Commission chose to adopt an even
more restrictive freedom of choice, limiting it tiee country of nationality. This seems to

be a missed opportunity on their part. Party autona@ould be used as an additional

132 Nessa v. Chief Adjudication OfficEr994] 4 All ER 677, 682.

133 See for example-K v K (No 2) [2007] 2 FLR 729.

134 For a fuller discussion of party autonomy in sssien see C Roodt, ‘Party autonomy in internatidana

of succession: A starting point for a global corssex?’ (2009) 2 Tydskif vir Suid-Afrikanse Reg 24832

135 European Parliament Committee on Legal AffaReport with Recommendations to the Commission on
Succession and Wiltsf 16-10-2006 (2005/2148(INI)) (Gargani Report) 9.
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connecting factor to mitigate the shortcomings efng the deceased’s last habitual

residence in the succession context.

Whilst an increased focus on party autonomy couldigate the harshness of the
unintended consequences associated with a chaegeabhecting factor like habitual
residence, it would only be effective where peagdeually make a choice. Therefore, it
does not remove the need to find a suitable defmifor habitual residence. Given that a
prescribed minimum period of residence may leaal ¢tertain undesirable inflexibility, the

solution adopted in Belgium as a result of recefdrm may be preferable.

According to Belgium’s 2004 Code of Private Intdroiaal Law, the Belgian courts have
general jurisdiction to hear cases ‘if the defendeas his domicile or habitual residence in
Belgium when the action is introduced® In the case of succession, however, the Belgian
courts have jurisdiction if ‘the deceased had labitual residence in Belgium at the time
of his death or the claim relates to assets traia@rated in Belgium when the action is
introduced™®’ Therefore, the general grounds of jurisdiction ehéaeen modified to the
extent that domicile has been removed as a comgeétictor for succession and the

location of the assets has been inserted.

This is a modification of the pre-2004 situatiorhigh is outlined in the Belgian national
report contained in the previous (2004) editionGarb’s International Succession. The
report states that, ‘[ijn terms of Article 635, 4 the Judicial Code (hereafter BJC) a
Belgian court would...have jurisdiction...if the opeedings were commenced in

Belgium’*® As the Belgian National Report annexed to the Germotary Institute’s

1% | oi du 16 juillet 2004 portant le Code de droitémational privArt 5(1)¢, Moniteur Belg@7 July 2004,
ed 1, 57344-57374. Any reference to the code is thaper will be based on the following English
translation, C Clijmans and P Torremans (tisqw of 16 July 2004 Holding the Code of Private
International Law<http://www.ipr.be/data/B.WbIPR%5bEN%5d.pdf> acssMay 2010

TN 136 Art 77.

138 Miller, Bolle & Partners Lawyers, ‘Belgium’ in L &b (n 84) 61.
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2002 study™ states, this has to be interpreted in light oickrt110 of the Belgian Civil
Code, according to which ‘a succession falls opeBelgium if the deceased has his last
domicile in Belgium'**° The report goes on to explain that by virtue t¢iths 624 (1) and
635 (2) and (10) of the Belgian Judicial Code, Bleégian courts may exercise jurisdiction
if one of the heirs is domiciled in Belgium and Wytue of 625 (1) they may exercise
jurisdiction over immovable assets situated in Betg Furthermore, article 15 of the
Belgian Civil Code provides a broad ground of jdiision based on Belgian citizenship.
As the report highlights, ‘[t]his article can justicompetence for a Belgian court to judge

liquidation and distribution of movables of a sugsien fallen open abroatf*

Therefore, whilst assets being located in Belgi@mains a connecting factor conferring
jurisdiction on Belgian courts over those assdisytno longer exercise jurisdiction as
regards succession on the basis of domicile baerdtabitual residence. These specific
connecting factors also seem to have the effeekdiding the more general jurisdictional
basis of Belgian citizenship contained in the Baigcivil code. As one commentator

notes:

The Code...constitutes a watershed in the developofeBelgian law. The
general Belgian principle of law that allowed airmlant to bring a civil or
commercial matter before a Belgian court, basedlgan the fact that the
claimant was a Belgian national, now appears towsd and truly

defunct'*#?

139 Deutsches NotarinstituEtude de droit compare sur les régles de conftietgurisdictions et de conflits
de lois relatives aux testaments et successions @nEtats members de I'Union EuropéefiNevember
2002) <http://ec.europa.euljustice_home/doc_ceanmibstudies/doc_civil_studies_en.htm> accessedy Ma
2010. The study is available in French and Germiéiman executive summary in English.
140 A Verbeke, Belgique European Commission National  epdrt
<http://ec.europa.eu/justice_home/doc_centre/stutlies/doc/report_conflits_belgique.pdf> accesdéaly
2010, 149.
141(N 140) 150.
142° P Hermant, ‘Belgian Code on  Private InternationalLaw’  (14.01.05)
<http://www.twobirds.com/Swedish/NEWS/ARTICLES/Siti®elgian_Code_on_private_international_law.
aspx> accessed May 2010.
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As regards applicable law, the law that governgasgion has similarly changed from that
of the last domicile of the decea$&do that of the deceased’s habitual residenceeat th
time of deatH** However, the code does confirm that the rei situswill continue to
govern the succession of immoveable prop¥ttit is noteworthy that, despite the fact that
the code does not allow the general applicatioreéoi*® it will acceptrenvoias regards

immovable property where the conflict rules of fleg situsdesignate the law of the

habitual residence as the applicable falv.

This recent codification, whilst illustrating theore from domicile and nationality to
habitual residence in Belgian private internatidaal relating to succession, also provides
an opportunity to examine the definition of thesarecting factors. Initially, Belgian law

seemed to define domicile in similar terms as thrmamon law:

The domicile is, according to Article 102 BCC, thlace where the person
has at the same time, situated his residence gethteecof his affairs, the seat
of his wealth and the affection of his family. ¢t mot necessarily the place
where the deceased lived at the time of déath.

This is seen as an explicit rejection of a morenfalistic conception of domicile:

The concept of domicile must be determined accgrdinthe lex fori. In
this context reference is not made to article 3@icial Code (place of
registration in the population register) but tackt102 Civil Code defining
the ggmicile as the principal establishment. THigiously is a question of
fact.

However, this position has been completely revensele recent code which provides that
domicile means ‘the place where a natural persenhiemain residence according to the

civil register of the population, the register ofdigners or the “waiting register* In the

143 Miller et al (n 138) 61.
194N 142 art 78(1).

15N 142 art 78(2).

16N 142 art 16.

147N 142 art 78(2).

148 Miller (n 138) 65.

199 A Verbeke (n 140) 149.
10N 142 art 4(1)(1).
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present writer's submission, this renders domialeuestion of status, which can be
resolved on the basis of official documentationaisimilar way to nationality. This stands
in stark contrast to the original definition of dimite which turned on the particular facts
and circumstances of the case. However, it seeatghib Belgian legislature has defined

habitual residence in such a way that it closetgmebles the former definition of domicile:

For the purpose of the present statute, habitsdleace means...the place
where a natural person has established his maideres, even in the
absence of registration and independent of a nesed®r establishment
permit; in order to determine this place, the ainstances of personal or
professional nature that show durable connectionth what place or
indicate the will to create such connections akenidnto account>*

Indeed, this detailed description of what constgutabitual residence seems more akin to
the common-law concept of domicile because it mdy @ontains the notion of a lasting
connection but it also includes an element of intghich would be lacking from bare
residence. Therefore, under this definition, itnsee¢hat habitual residence can be acquired
through something more than mere transitory resiel@md would be greatly facilitated by
some evidence of an intention to make the placgesiflence a long-term centre of affairs.
Such a conception of habitual residence would s&gstinctively more palatable to
common-law lawyers than a completely undefined\eaglie notion of habitual residence.
Although this definition does not contain any kioidminimum residence requirements, it
does indicate that a lasting, rather than fleetampnection with the place of residence is

required.

The conception of habitual residence contained he Belgian Code of Private
International Law gives some indication of whattées are to be considered when
determining habitual residence. This stands in reshtto the proposed Regulation’s
complete lack of definition of habitual residenBespite this, the Belgian code provides

little guidance on how much weight should be gitenduration and intent or what is

151N 142 art 4(2)(1).
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sufficient to establish a lasting connection in Huegcession context. These are questions
that will ultimately be decided by the ECJ and tadied discussion of the various possible
factors are beyond the scope of this thesis. How@veeems that the proposed Regulation
could be guided by the Belgian code, at least thcate that a durable connection and
intent is required and perhaps even to go furtbdist certain factors that might be taken

into account (e.g. actual residence of a certaigtte location of assets etc).

In the present writer's submission, such a debnitwould be commensurate with the
factual nature of habitual residence. By highligbtihe factors to be taken into account,
the regulation would be providing a level of guidarthat means people can reasonably
expect to be able to determine their habitual m®id. It seems unnecessary to go further
than this and prescribe a minimum period of ressdemwhich is one of the options the UK
is considerind>? This might undermine the discretionary and factdshnature of habitual
residence by preventing people who have a gendum@ble connection to a State from
acquiring a habitual residence there merely becthesedo not meet the actual residency

requirements.

One of the main concerns that the UK sees a mininpemiod of actual residence
addressing is the risk that temporary workers abmauld unwittingly acquire a new
habitual residence during their secondment. Thiblpm, at least for foreign diplomats,

was identified and addressed in Belgium under theoncept of domicile:

A special problem arises for diplomats and offigiaf various international
organisations working in Belgium. Unless they htheBelgian nationality,
diplomats will be considered to have maintainedrtld®micile abroad,
insofar as they were not domiciled in Belgium beftiey were posted to
Belgium. Members of permanent delegations with @oeincil of NATO
and with the EU, as well as certain high officialsNATO, the Belgian-
Luxembourg Economic Union, the OECD, and the Irdgamal Cotton
Institute have diplomatic status as well. Membefrdooeign consulates,

152 Ministry of Justice, European Commission PropamalSuccession and Wills — Response to Public
Consultation CP(R) [41/09] < http://www.justice.gok/consultations/docs/response-european-succession
wills.pdf> accessed September 2010.
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have a similar status insofar as they do not puastyecommercial activities

in Belgium™3

Therefore, perhaps a compromise solution, simdathat found in the Belgian Code of
Private International Law, namely a list of factbosbe taken into account in determining
habitual residence combined with a specific exoeptior workers seconded abroad,
especially for a finite period, could be adoptedhia Succession Regulation. This would
avoid the need to stipulate minimum actual residemggjuirements which could result in

inflexibility and harsh results. It could be callgak Belgian Compromise (!)

133 A Verbeke (n 140) 161.
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3.5 Conclusions

This chapter has been an attempt to highlight icertamncerns with the proposed
Regulation’s use of habitual residence as the roammecting factor. It has tried to set the
discussion surrounding the most appropriate comgeéactor in a historical context. By

charting the reception of domicile into the lawfeat Britain and its abandonment in the
civil law, the irony of Member States’ current pasis regarding domicile and habitual
residence can be seen. The English common lavallgitised residence as determining
personal law but due to the influence of the ciav, latterly changed to domicile; by

contrast, the civil law countries started with domei but now favour habitual residence via

a long utilisation of nationality.

Domicile and habitual residence represent the twdseof the spectrum; the former
represents a durable connection that changes udrgly, whereas the latter is a more
changeable and transient connecting factor. Agmecan travel abroad extensively, living
in several different Member States, and never obdingir domicile, provided they always
retain the intention of returning home. Such a @&ss habitual residence, however, is
likely to change rather frequently. Neither theditianal concept of domicile, as it
currently stands in the common law, nor a compfeteidefined habitual residence, is
likely to prove acceptable to all states. Howegéren the opposition by many continental
European Member States and the effect it may haket concept in other areas, a strict
definition of habitual residence may be difficudtnegotiate. Therefore, in order to secure
a workable compromise solution it may be necestarthink more creatively and rely
more on other devices such as requiring a sigmficannection to the Member State and a

more flexible approach to party autonomy.
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Conclusion

The law of succession is not widely viewed as aaaf law that is particularly suitable

for harmonisation due to its inherent cultural coment:

Succession law is traditionally conceived to be endeeply rooted in the
legal culture of a country than other areas of lamterrelation between the
culture of a country and its succession law cabeadenied.

Despite this, resistance to the harmonisation afcession law does not always go

unchallenged:

The social problem to be solved by the law of sssiom .. .is of a morally
and culturally more delicate nature than contraet. |[Perhaps even more
than family law, the law of succession is a fieddarved to local rules and
customs, a field in which the desire or need fafication seems to be, at
best, moderate ...Because of its deep roots irffuh@amental social and
cultural values of a society, it is argued that ifgnand succession law
should remain national (or regional in a federastsm) legal matters.
However, this traditional view should be reconsidir

This thesis is, however, not concerned with thanoaisation of substantive succession
law, which is not within the competence of the Fa@an Union. Instead, the foregoing
chapters have discussed the proposed Successiotafag which attempts to harmonise

private international law matters relating to sssien.

In this regard, the above considerations are, nevesgherelevant because a lack of basic
agreement about what constitutes the underlyingtanbive law of succession can present
problems to attempts to harmonise conflict of lawes. As the previous chapters have
attempted to illustrate, there are some considerabfferences in the substantive
succession laws of the Member States and thesstilexidifferences of the succession

laws are to some extent caused by different culyjufarmed perceptions of the political

! A Dutta, ‘Succession and Wills in the Conflict lciws on the Eve of Europeanisation’ (2009) 73 Rabel
Zeitschrift fir auslandisches und internationalgsa®recht 547, 561.
% A Verbeke and Y Leleu, ‘Harmonisation of the lafisaccession in Europe’ in A Hartkamp and E Hondius
(eds), Towards a European Civil Cod8™ edn, Kluwer Law International, Nijmegen 2004) 337.
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actors.® The main argument of this thesis is that a greateareness of the historical
evolution in the various legal systems of thesebl@matic aspects of succession law and
private international law will help increase undemsling of the reasons why these
differences exist and how they might be overcontes in turn could lead to more flexible
negotiating positions as Member States realisettigateasons why these areas became so

culturally rooted may no longer be as relevant yoda

An important illustration of this is the issue d¢dw-back. Chapter two showed that family
restrictions on the alienation of property can taedd back to French customary law and
that of the Germanic tribes that overran the Roreawpire. Moreover, these customs
existed in Britain as well as in France and GermanyBritain, however, they died out
thanks to the freedom of alienation of land thauhed from the rise of commerce and the
decline of feudalism and came to be protected bycthimmon law courts. By contrast, in
France, as a result of the co-existence of writted customary law, claw-back became
entrenched alongside the protection of legal righisng the reception and revival of

Roman law.

Another salient issue that was explored in chaibtieze was the choice of an appropriate
connecting factor in private international law atsession. An analysis of early cases and
legal writing reveal that domicile was adopted rottand and England as the principal
connecting factor to determine which law governwel succession of moveables before it
was being replaced by nationality in much of th&t i Europe. However, unlike the rise
of nationality on the continent, which was moreeault of political ideology than well
thought out law reform, the use of domicile becaan&enched in the UK as a result of

well-reasoned argumentation based on continergal leritings.

® A Dutta (n 1) 561.
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This historical approach to some of the issuesedaisy the regulation enhances our
understanding of the evolution of some of the nmdturally entrenched elements of

succession. It can lead to the conclusion, as thighssue of claw-back, that countries can
take divergent paths on ideas they once held imoemfor no particular reason other than
the different evolution of law in these respectbeeintries. It can also indicate, as with the
issue of the appropriate connecting factor, tha& dvolution of law can be heavily

influenced by unrelated political and cultural fast The realisation that results from this
historical analysis is that, even in an area atully rooted as succession, the common
law and civil law have similar origins but grew apaver time because of circumstances

rather than as a result of conscious law reformegponse to systemic differences.

Whilst this may be comforting to the extent thatufgests that the obstacles presented by
the regulation are not insurmountable, it is ofiled use in suggesting potential solutions.
Therefore, throughout, this thesis has adoptedgacative law approach in addition to its
historical analysis. Through this, potential sa@o8 have emerged to some of the key
issues that have been highlighted. One exampléigfis in the designation of the most

appropriate connecting factor.

Despite a revival of the idea of a connecting fabtised on residence on the continent, the
common-law notion of domicile, skewed from its dam@ meaning as it has become,
seems rather undesirable. As a result, habituadleese has emerged as the most likely
connecting factor. Whilst this modern concept isen@flective of reality than nationality
and lacks the legalistic complications associateth wWlomicile, it is not without its
problems. It currently lacks any firm, Europeaniniébn and as a result creates a great
deal of uncertainty, which could lead to undeseadhd unintended changes in people's

legal position as they move between Member States.
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Ultimately the definition of habitual residence ihe Regulation will depend on the
European Court of Justice's interpretation. Destiis, there have been calls for the
inclusion of a minimum period of residence in ordercreate a more closely defined
concept. This runs the risk of transforming habiteaidence into a legalistic concept like
domicile with all the drawbacks this entails. P@ha more acceptable solution, which
results from a comparative analysis in chapterettokEhow habitual residence operates
both domestically and internationally, is an expletatement in the definition of habitual
residence that a durable connection is requirethowit having to stipulate a minimum
period, similar to the situation in Belgium. Thi®wd effectively be a codification of the
ECJ'scase law in other areas but it would serve to maghlthe particular significance in

the area of succession that there must be a stibst@onnection to the Member State.

Another area where a comparative law analysis graseful is on the issue of claw-back.
One solution that was suggested to overcome thielggroof claw-back is to subject the
inter vivostransfer of gifts to the putative applicable lawtla time of making the gift.
Whilst this solution, adopted by Swedish l&dpes not go as far as the UK would like, it
does represent a credible compromise solution. Kénethis solution will be adopted
depends on whether it is suggested and acceptedebnyber States during the ongoing

negotiations.

Despite the utility of this thesis's historical armmparative law approach, it is difficult to
gauge the political feasibility of the potential lg@ons this has produced. Their
practicability largely depends on what compromisas be reached during negotiations.
Therefore, this thesis has, in no way, attemptesuggest what form the final regulation
should take, even as regards the limited numbeassafes that have been covered, as it

would be futile to second-guess political negatiasi on such a moving target as the

* See Chapter 1, Section 8, of the Act on Intermafid_egal Relationships in respect of the Estates o
Deceased Persons (1937:81). This provision is aqila at
<http://ec.europa.eu/civiljustice/applicable_lawlkgable law_swe_en.htm> accessed June 2010.
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proposed Regulation. Instead, this thesis has aGeeattempt to situate current divergences
and differences in their historical context andfleg up potential solutions to these

problems that a comparative law analysis reveals.
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