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Abstract 

 

Since adopting federalism as a new model of governance in the current Constitution of 

2005, the distribution of power and wealth has become one of the most contentious 

issues between the major groups in Iraq; the Sunni Arabs, the Shiite Arabs and the 

Kurds. Federalism has caused major conflicts between the FG (Federal Government) 

and the KRG (Kurdistan Regional Government) over the management of oil and gas. 

Who owns oil and gas in Iraq? Which levels of government are entitled to enter into 

negotiations with IOCs (international oil companies) and conclude contracts with them 

in all matters related to oil and gas? Are the SGs (sub-national governments) entitled to 

export oil and gas in their region or governorates? All these questions have provoked 

significant disputes between the FG and KRG.  

This thesis aims to clarify the nature of the federal dimension to disputes over oil and 

gas management in Iraq and their possible solution by adopting Elazar‘s theory of 

collaborative federalism. After presenting the main elements of Elazar‘s theory and 

conceptualization of collaborative federalism as a core pillar of this research, the study 

delves into an analysis of the constitutional and legal basis of the federal system in Iraq, 

as well as its social and political dimensions, with a particular focus on how it treats the 

management of oil and gas resources. The originality of this thesis lies in the fact that it 

is the first study to link comprehensively the Iraqi federal model to collaborative theory 

and to suggest that collaborative theory could be a mechanism for resolving internal 

disputes around the management of oil and gas and for achieving common 

constitutional and policy aims relating to natural resources within the Iraqi federation.  

The thesis comprises an in-depth analysis of the Iraqi case using a comparative analysis.  

The structure of the Iraqi federation according to the Constitution of 2005 and the 

constitutional provisions regulating the relationship between the federal authorities and 

all sub-national government authorities suggest the need to adopt an approach based on 

negotiation, cooperation and compromise among all the governments (national and sub-

national) within the federation. Therefore, in order to identify lessons for the Iraqi case 

(in terms of both successful and failed models of federalism) both the Canadian and 

Nigerian federations are examined and compared/contrasted with the Iraqi system. It is 

concluded that, while Canada and Nigeria offer valuable lessons in how to (and 

sometimes how not to) achieve a suitable federalist response to the management of 
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natural resources in a State, there is much that can be learnt from a collaborative 

federalist perspective to facilitate better negotiation, greater cooperation and eventual 

compromise between all parties involved. While recognising the extreme particularity 

and sensitiveness of the political situation in Iraq, it is suggested that the development 

of a legal framework and legal discourse around collaboration within the realm of 

federal relations may enable greater clarity, fairness and ultimately legitimacy in the 

distribution of oil and gas resources and revenue in Iraq.    
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Chapter One  

Introduction 

 

1.1 Background and Context 
 

The legal system of Iraq was restructured by a new Constitution in 2005. One of the 

major changes in the new constitutional design was the adoption of federalism. After 

intensive deliberations, the major Iraqi political groups agreed on changing Iraq into a 

federal system. This was considered a significant step towards establishing a 

decentralized legal system capable of the peaceful resolution of the complex internal 

political, ethnic, religious and economic issues, including oil and gas management. The 

main political players, the Shiite, Kurds and the Sunni, generally accepted federalism 

despite their strong disagreements over its nature, scope, applications, elements, 

institutions and principles.
1  

One of the main areas of disagreement concerned the authority over oil management 

within the new federal system. After intensive deliberations and long negotiations, 

where several proposals were considered, the drafters of the Constitution, representing 

the different ethnic, religious and political groups of Iraq, finalized two constitutional 

provisions governing oil management - Articles 111 and 112.2 These Articles are 

intended to provide the constitutional framework for defining the authority for 

managing the current oil fields, exploring future fields, signing oil contracts, and 

distributing oil revenue.
3
 However, the current disputes between the Federal 

Government (FG) and Kurdistan Regional Government (KRG) over these issues 

indicate that Iraqi federalism in its current form and context, and Articles 111 and 112 

in particular, have not settled the challenging problem of the distribution of power and 

wealth in Iraq.
4
 On the contrary, the ongoing disputes indicate the difficulty of reaching 

                                                           
1
 Harith Al-Qarawee, ‗Redefining a Nation: The Conflict of Identity and Federalism in Iraq‘ (2010) 2(1) 

Perspectives on Federalism 32. 

2
 Ashley Deeks and Matthew Burton, ‗Iraq's Constitution: A Drafting History‘)7007( 40(1) Cornell 

International Law Journal 1. See further the discussion in Chapter 3 below on the constitutional 

foundations of federalism in Iraq. 

3
 Sean Kane, Joost Hiltermann and Raad Alkadiri, ‗Iraq's Federalism Quandary‘ (2012) 118 The National 

Interest 20. 

4
 The Iraqi public budget is highly dependent on oil production. More than 93% of Iraq‘s total 

government revenue comes from oil. The country exports around 4,000,000 mbpd and it is the fifth 
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agreements on the significant matters of wealth and power. The disputes also show that 

settling challenging questions such as the management of oil and the distribution of 

powers in a complex federation like Iraq are beyond the capability of the ambiguous 

constitutional provisions found in Articles 111 and 112.
5
  

The thesis is limited to oil and gas management and related disputes between the FG 

and KRG; it does not consider other natural resources (NR). According to Articles 110, 

111, 112, 114, 115 and 121 of the Iraqi Constitution, other NR are left to be managed by 

the sub-unit authorities. They are not listed under either the exclusive powers or the 

shared powers of the FG. Therefore, they should be categorized under the heading of 

residual powers, which exclusively belong to the regions and to the governorates (which 

are not organized into a region).
6
 Consequently, highlighting the importance of these 

issues, the Constitution separates the management and ownership of oil and gas from 

that of other natural resources.
7
  

An analysis of the relationship between federalism and oil management in Iraq requires 

an examination of not only the constitutional design of federalism and its legal 

framework for oil management, but also its broader historical, political, ethnic, religious 

and economic contexts. Through such comprehensive examination, the challenges of 

federalism can be better understood and, therefore, different alternatives and approaches 

towards oil management can be formulated. This thesis aims to develop a framework 

                                                                                                                                                                          
largest in the world in terms of proven crude oil reserves; it has about 143(billion barrels). ‗U.S. Energy 

Information Administration - EIA - Independent Statistics and Analysis‘ (Factors Affecting Gasoline 

Prices - Energy Explained, Your Guide To Understanding Energy - Energy Information Administration) 

<https://www.eia.gov/beta/international/analysis.php?iso=IRQ> accessed November 24, 2018.  

5
 It should be noted that there are other Articles in the Constitution which are indirectly related to the 

authority of managing of oil and gas and its related aspects. These include Article 110 (on federal 

exclusive powers), Article 114 (on powers shared between the FG and the sub-unit governments), Article 

115 (on residual powers of the sub-unit governments) and Article 121 (the conflict resolution clause 

which gives primacy to the regional law over FG law in the case of dispute). See further Chapter 3 below.  

6
 See: Article 115 of the Iraqi constitution of 2005. 

7
 Although, as Al- Fadhal (one of the constitutional committee members for drafting the Constitution, 

representing the Kurds), argues, there were attempts during the drafting of the Constitution by some Iraqi 

factions, especially the Shiite, to regulate all natural resources under the provisions of Article 112. The 

Kurds rejected that idea and argued for a limitation on the substance of Article 112 to oil and gas only. 

See: Munther Al Fadhal, Problems of the Iraqi Constitution (Aras for printing and publishing-Erbil-Iraq. 

―Arabic version‖ 2010) 40. 
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which enables a comprehensive and contextual examination of federalism and oil 

management in Iraq.  

Equally, federalism and oil management in Iraq, this thesis argues, are highly 

interrelated and interdependent. The effectiveness of the former seems to depend highly 

on its success in dealing with the conflicts surrounding the latter. The fate of federalism 

in Iraq is also contingent upon its ability to provide for effective oil and gas 

management, especially between the FG and KRG.
8
 Whether, and how, Iraqi federalism 

and the interpretations given to Articles 111 and 112 can solve oil and gas disputes are 

two principal inquiries of this thesis.    

Part of the answer provided by these inquiries can be found in the political history of 

Iraq, its constitutional development since its establishment, its internal ethnic and 

religious conflicts, its current constitutional design, its legal and judicial institutions, 

and the way relevant constitutional provisions, particularly Articles 111 and 112 are 

worded and interpreted. The constitutional provisions, as will be explained in the 

following chapters, are unsurprisingly broad and ambiguous. This has left considerable 

scope for disputes among legal scholars regarding the competent authority for oil and 

gas management in Iraq. While some argue in favour of the FG,
9
 there are others who 

think that the Kurdistan Regional Government (KRG) has equal rights and broad 

authority to manage oil and NR in its jurisdiction.
10

 Also, a more general observation 

about Iraq would indicate that the country does not have effective legal and judicial 

institutions, and this is particularly so in the case of the institutions which deal with oil 

management disputes between the FG and KRG. Additionally, the country lacks a 

political culture conducive to both decentralization and mutual trust. Indeed, overall, the 

legal and political channels and institutions of collaboration are not yet present to build 

a proper degree of cooperation among the different levels of the government. 

                                                           
8
 See: Rex Zedalis, The Legal Dimensions of Oil and Gas in Iraq: Current Reality and Future Prospects 

(Cambridge University Press 2009); Christopher Blanchard, 'Iraq: Oil And Gas Legislation, Revenue 

Sharing, And US Policy' (Congressional Research Service 2009).  

9
 For example, see: Joseph Bell and Cheryl Saunders, ‗Constitutional Issues Regarding Federal and 

Regional Authority in Iraq. Joseph C. Bell, (Index: Iraqi Economists Network February 8, 2016) 

<http://iraqieconomists.net/en/2014/04/23/constitutional-issues-regarding-federal-and-regional-authority-

in-iraq-byjoseph-c-bell/> accessed November 24, 2018. 

10
 For example, see: James Crawford, ‗The Authority of the Kurdistan Regional Government over Oil and 

Gas under the Constitution of Iraq‘ (mnr.krg.orgAugust 26, 2013) 

<http://mnr.krg.org/index.php/en/publications/57-the-crawford-opinion> accessed November 24, 2018. 
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This thesis will explain why and how those missing pieces are essential for solving the 

puzzle of oil and gas management in Iraqi federalism. It specifically focuses on the 

necessity of the institutionalization of intergovernmental relations (IGR) within the 

federation, particularly between the FG and KRG. The intergovernmental relationship 

will be discussed in great detail on the basis of Elazar‘s assumption that ‗the essence of 

federalism is not to be found in a particular set of institutions, but in the 

institutionalization of particular relationships among the participants in political 

life.…[and hence] a wide variety of political structures can be developed that are 

consistent with federal principles.‘
11

  

Accordingly, the significance of the thesis rests on its concentration on building a 

framework for the analysis of intergovernmental relations in Iraq. For the framework, 

the thesis, as explained above, draws upon the theory of collaborative federalism. This 

is a distinct feature of this thesis because most of the existing literature on Iraqi 

federalism and oil management has only discussed the constitutional and legal 

dimensions of the oil disputes in Iraq,
12

 or the energy policy and national security 

implications of Iraqi federalism and oil and gas management.
13

 Collaboration has not 

                                                           
11

 Daniel J Elazar, Exploring Federalism (University of Alabama Press 2006) 12. 

12
 For instance, see: Zedalis, The Legal Dimensions of Oil and Gas in Iraq (n 8). This book is one of the 

most comprehensive books regarding oil and gas industry and its management in Iraq. Starting with 

historical background; then, it explains the reserves and production, pipelines, refineries, the legal and 

constitutional provisions in this regards, types of oil contracts signed by both of the governments, revenue 

sharing, and so on.  Even though it is an excellent interpretation and of the constitutional provisions 

related to oil and gas, it does not provide a detailed analysis to the collaborative model. 

13
 For instance, see: Bilal Wahab, 'Iraq and KRG Energy Policies: Actors, Challenges and Opportunities' 

(The American University of Iraq, Sulaimani, Institute of Regional and International Studies 2015) 

<http://auis.edu.krd/iris/publications/iraq-krg-energy-policies-actors-challenges-and-opportunities> 

accessed 24 November 2018. The author in his study tried to shed a light on some aspects of the oil and 

gas management in Iraq, particularly the disputes between the FG and KRG from energy policy 

perspective rather than from constitutional perspective. It describes the challenges and tensions between 

the FG and KRG, as well as the main players in such conflict. Also see: Robin M Mills, Under The 

Mountains:Kurdish Oil And Regional Politics (Oxford Institute for Energy Studies 2016). This study very 

important in terms of describing the oil and gas industry in the Kurdistan region. It explains the historical 

backgrounds and on-going developments for this industry in the region and the reasons behind the 

conflict between the FG and KRG. It is a socio-political and geological study. Therefore, the geological 

difficulties for the oil in Kurdistan may support the opinion that adopts Production-sharing contracts. 

Thus, the study delves into the contracts signed by the KRG as well, comparing with the federal technical 

service agreements.  
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been specifically a key theme for most of the existing literature on Iraqi federalism. This 

thesis proposes that Iraqi federalism can be better grounded and understood in the 

theoretical context of collaborative federalism, drawing upon the principles and features 

of collaborative federalism outlined by Elazar.  

Elazar‘s theory emphasizes the role of collaboration and coordination among different 

tiers within a federation based on cooperation and bargaining, thereby providing an 

institutional framework for the division of power between the federal and subnational 

governments as equal partners.
14

 This approach is chosen in the thesis because its major 

elements are able to contextualize federalism and to find an appropriate model for 

resolving the disputed issues in the Iraqi constitutional, social and political structures.
15

 

Another significant aspect of the thesis is its emphasis on studying Iraqi federalism in a 

context broader than its constitutional design. The contextual framework aims to reveal 

the historical roots, political contexts and legal complexities of oil-related disputes in 

Iraq and attempts to identify and elaborate on the nature, agendas and ambitions of the 

major socio-political forces and players of federalism in Iraq, especially the Shiite, 

Sunni, and the Kurds. These ethnic, religious groups and their ambitions are both the 

sources of the challenges of oil management and the potential forces for overcoming 

those challenges.
16  

In addition to considering the wider Iraqi context, the thesis considers collaborative 

federalism in a comparative context, drawing upon the experience of other countries‘ 

application of federalism both in general and with regard to oil management. The 

comparative approach helps us to understand the potential and problems of 

collaborative federalism within the dynamics of the Iraqi federal system. Building on 

these propositions and approaches, the thesis considers whether and how resolving oil 

disputes between the FG and KRG can be achieved through a collaborative model, and 

                                                           
14

 Daniel Elazar, Federalism: an Overview, vol 1 (HSRC Publishers 1995); Daniel Elazar, ‗Harmonizing 

Government Organization with the Political Tradition‘ (1978) 8 CrossRef Listing of Deleted DOIs 49. 

15
 Daniel Elazar, Federalism and the Way to Peace (Institute of Intergovernmental Relations Queens 

University 1994). 

16
 See: Reidar Visser, 'Basra Crude The Great Game Of Iraq‘S ―Southern‖ Oil' (Norwegian Institute of 

International Affairs (NUPI) 2007); Philippe Le Billon, 'Oil, Secession And The Future Of Iraqi 

Federalism' (2015) 22 (1) Middle East Policy 68; RAAD ALKADIRI, 'Oil And The Question Of 

Federalism In Iraq' (2010) 86 International Affairs 1315. 
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how power over oil management should be distributed and shared between the federal 

and regional governments. 

 

1.2 Research Questions  
 

Since the establishment of the modern Iraqi state and to this day, oil and gas have 

always been important factors behind all social and political events in Iraq. After 2003, 

these resources played an important role in drafting the Iraqi Constitution and creating a 

new model of governance, where the state changed from a unitary state to a federal 

state. Thus, there has been more than one level of government claiming the right to 

manage oil and gas in the country, creating a conflict between the FG and KRG that has 

been ongoing since 2007.  The legal disputes of oil and gas management between the 

FG and KRG, the focus of this research, can be better understood by, firstly, examining 

the contextual foundations and historical background of federalism in Iraq, secondly, 

analyzing the empirical issues and problems of the development and establishment of 

federalism in Iraq, and finally, exploring a proper theoretical and comparative 

framework for problems of oil management in Iraq.
 
It is in this latter dimension that this 

thesis claims its originality.  

Can collaborative federalism be a successful model for solving the outstanding 

problems between the FG and KRG, particularly regarding oil and gas management and 

revenue-sharing? This is the central question of this thesis. The answer to this question 

is a key for the future of constitutional federalism in Iraq. The question will be 

examined within the framework of collaborative federalism and through addressing the 

following themes.    

First, federalism as an institutional mechanism for distributing, or dividing, power and 

responsibilities within a state has been implemented in different ways and forms. There 

is no ideal model of federal structures, since each one has inherent strengths and 

weaknesses. Even within one federation, federalism may undergo changes according to 

socio-political and historical conditions. Its flexibility can be adaptable and applicable 
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in different circumstances.
17

 Collaborative federalism is one model that has been 

adopted and implemented in some federal countries. Therefore, a major pillar of the 

thesis is its theoretical approach which will help to provide a clear framework for 

understanding the relationship between federalism and oil and gas management in Iraq 

and for solving the problems which have arisen in this relationship. The thesis develops 

its framework through testing the viability and applicability of the theory of 

collaborative federalism in Iraq. It explores whether and collaborative federalism can 

provide a solution to managing intergovernmental conflicts in federalism. Therefore, to 

understand federalism in general and its collaborative model in particular, one should 

ask what the theory of collaborative federalism is. How can collaborative federalism 

provide a solution to manage intergovernmental conflicts in federal states? 

Understanding the challenges of Iraqi federalism requires a grasp of the contextual 

foundations and background of Iraq. The Iraqi state was established in 1921 as a 

constitutional monarchy based on a centralized unitary system. Then in 1958, as a result 

of a military coup, the form and political system was changed to a republican – but still 

unitary - one, lasting until 2003. After the invasion of Iraq in 2003, the form of the state 

was changed from a unitary state to a federal one according to the Transitional 

Administrative Law 2004, and the permanent Constitution of 2005. Hence, questions 

about the development of Iraqi federalism and its current design are significant elements 

of this thesis. Additionally, how the constitutional drafting motivated the governments 

towards adopting and practicing collaborative federalism is also investigated. 

Regarding the empirical issues of federalism, the research outlines the main legal, 

constitutional and political disagreements about the most controversial problems 

associated with Iraqi federalism and the new constitutional design that emerged after 

2003.
18

 A key disagreement has reigned over oil and gas management and, 
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 Ronald Watts, Comparing Federal Systems In The 1990S (McGill-Queen's University Press 1997); 

Arthur Benz and J rg Broschek, Federal Dynamics: Continuity, Change, and the Varieties of Federalism 

(Oxford University Press 2014). 

18
 After adopting the new constitution in 2004, many controversial issues were raised. The issue of 

disputed areas between the FG and KRG is a case in point. These areas were subjected to demographic 

change and Arabization policy by the successive Iraqi governments, particularly by the Baath regime 

which came to power in 1968 in a coup and ruled the country until its fall by the US in April 2003. These 

areas include the oil-rich province of Kirkuk, Mosul, Salah al-Din, Diyala and Wasit which are 

characterized by their ethnic and religious diversity. For example, Arabs, Kurds, Turkmen, Muslims, and 

Christians live in those areas. Some of these areas are under the control of Baghdad, whereas some others 
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consequently, revenue sharing between the FG and sub-unit governments, especially the 

KRG. Since the adoption of the Iraqi federal Constitution, many conflicts have emerged 

between these two governments on issues such as who has the authority over oil 

management, the power of signing oil agreements, oil and gas law, type of oil contracts, 

revenue sharing and so on. More specifically, the thesis addresses questions related to 

the interpretations of various constitutional provisions, especially Articles 111 and 112. 

It also addresses questions related to technical, practical and empirical matters that 

caused controversies and serious conflicts between the KRG and FG since 2005. Hence, 

relevant questions include: how has oil and gas been managed in the current 

Constitution between the FG and subunit governments? Why have these conflicts 

occurred between the FG and the KRG? Why have they not been resolved yet? What 

are the main challenges facing oil and gas management? What is the relation between 

the constitutional framework of oil and gas management with the ongoing disputes 

between the FG and the KRG? How has the constitutional drafting with regard to oil 

and gas impacted on the disputes between the FG and subunit governments, especially 

with the KRG?  

Additionally, because the substance and frame of federalism are still subject to different 

interpretations and perceptions by the main political players, it is necessary to 

investigate why and how the attitudes of the different political groups have changed 

since adopting federalism in the 2005 Constitution. Some groups‘ positions towards 

federalism shifted between support and opposition over time.
19

 Thus, it is not surprising 

that it has not been effective in achieving its inherent purpose. That is why there is only 

one region in practice, which is the KRG, while the rest of Iraq, practically, is ruled by 

centralized government. Hence, the sub question here is: how do the main ethnic, 

                                                                                                                                                                          
are under KRG‘s control. The two parties have been fighting for years over these areas. The issue of the 

disputed territories has been addressed in article 140 of the constitution. This article is supposed to 

complete what was stipulated in the Article 58 of the Transitional Administrative Law (TAL) regarding 

Kirkuk and other disputed areas. The article calls for a three-step process to determine the fate of Kirkuk 

and other disputed territories which involve ‗normalization,‘ to be followed by a census, and finally a 

referendum. The FG was supposed to implement the above three stages of article 140 and conduct the 

referendum by 31st of December 2007. However, this deadline has long passed and the status of the 

disputed territories has remained as it is. See: Shak Hanish, ‗The Kirkuk Problem and Article 140 of The 

Iraqi Constitution‘ (2010) 19 (1) Digest of Middle East Studies 15. 

19
 More details will be given in the next chapters.  
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religious and political groups in Iraq perceive the nature and structure of federalism, and 

how do they perceive the management and regulation of oil and gas resources?  

Given the challenges facing Iraq, the research adopts a comparative approach to explore 

how intergovernmental relations work in other federations and to consider the lessons 

which can be drawn. It seeks to explain the similarities and differences between Iraqi 

federalism and others. In each case the key question is; how has the intergovernmental 

relationship evolved, particularly regarding oil and gas. The study selects two federal 

states with significant oil endowments: Canada and Nigeria.
20

  The reason for choosing 

these two countries is because they share some features with Iraqi federalism. It is also 

due to some other missing features in Iraqi federalism that exist in, for instance, 

Canadian federalism such as the structure, nature and institutions of intergovernmental 

relations. Nigeria as an oil-dependent state was chosen because of the mismanagement 

of this resource, which has destabilized this country and led to civil war. The same may 

happen in Iraq, if Iraqis do not learn from the Nigerian regime‘s failure to resolve 

conflicts over natural resources and other issues related to ethnic and religious 

differences. 

Therefore, the thesis seeks to find the lessons that Iraq need to learn from other federal 

models by avoiding failed experiences such as in Nigeria, and adopting some successful 

mechanisms in a non-centralized federation like Canada that works based on 

collaborative federalism. The research also identifies the institutions required for 

collaboration, and determines the potential difficulties and barriers of collaborative 

approach in the context of Iraq. Therefore, the main question of the comparative 

component is: what are the lessons that Iraq need to learn from other federal models 

regarding oil and gas management, and more specifically with respect to the 

collaborative federalism? 

A further pillar of the research is identifying different alternatives for dispute resolution 

in Iraq. After the failure of constitutional and legal means, as well as the non-

involvement of the judicial authorities in Iraq to resolve the outstanding conflicts 

                                                           
20

 William Anderson defined intergovernmental relations IGR as ‗a term intended to designate an 

important body of activities or interactions occurring between governmental units of all types and levels 

within the federal system.‘ William Anderson, Intergovernmental Relations in Review (Greenwood Press 

1974) 3. Cited from Deil Wright, ‗Intergovernmental Relations: an Analytical Overview‘ (1974) 416 (1) 

The Annals of the American Academy of Political and Social Science 2. 
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between the FG and KRG, it is necessary to identify other mechanisms to resolve these 

disputes. This is ultimately the underlying purpose of collaborative federalism. The 

relevant question in this regard is: can collaborative approach provide a necessary 

foundation for collaboration between the FG and KRG to reduce conflict over oil 

management in Iraq? What kinds of institutions are required for collaboration? Do the 

required institutions exist in Iraq? What are the potential difficulties and barriers facing 

the collaborative approach in the context of oil management in Iraq? More specifically, 

how can collaborative federalism be an effective model for solving the current conflicts 

between the federal and subnational governments, particularly KRG?       

After conducting the above-mentioned examination and analyses, the thesis, then, offers 

original insights into whether collaborative federalism is a successful model for solving 

the outstanding problems between the FG and KRG. A thorough examination of the 

research questions reveals that collaborative federalism, if adopted properly, can be an 

effective model for solving the existing legal disputes between the federal government 

and the subunit governments, specifically, with the KRG because it recognizes and 

appreciates equal partnerships among all tiers within the federation. 

 

1.3 Theoretical Framework      
 

In any research project, after conducting a literature review, identifying the research 

problem and presenting the main research question, the researcher should find a suitable 

theoretical framework for the study.
21

 It has been argued that ‗[t]heories give 

researchers different ―lenses‖ through which to look at complicated problems and social 

issues, focusing researchers‘ attention on different aspects of the data and providing a 

framework within which to conduct their analysis.‘
22

 

For this study, the theoretical framework is draws upon the theoretical model of 

collaborative federalism (CF), as articulated by Daniel Elazar.
23

 More specifically, it 

                                                           
21

 Kristina Simion, ‗Qualitative and Quantitative Approaches to Rule of Law Research." [2016] SSRN 

Electronic Journal. 

22
 ibid 25. 

23
 The theoretical framework serves as the basis of any new building, then after that, it can frame the 

building by other materials such as walls, insulation, flooring and etc. The same applies to research, 

where the theoretical framework is the basic structure, which contains concepts, models, or theories that 

structure such study. Based on a theoretical framework, the study problem, research questions, data 
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uses Elazar‘s collaborative theory of federalism as its primary approach for examining 

oil management in Iraqi federalism.
24

 Elazar‘s collaborative theory is adopted because 

its major elements are capable of contextualizing federalism within the constitutional 

and socio-political structure of Iraq. In other words, Elazar‘s ideas can provide a context 

for understanding the Iraqi case and also to resolve the disputed issues between the FG 

and KRG. What makes this theory relevant to the Iraqi federalism and its socio-political 

structure is its reliance on the concept of covenant and its meanings and various forms.
25

 

Also, in its political form, the notion of ‗covenant‘ refers to the way people freely 

establish their communities and political systems.
26

 This could explain the conferences 

held before 2003 in and out of Iraq by the various opposition group, which promised the 

Kurds that Iraq would become a federal entity enabling political freedom for different 

communities (for example at the Salahaddin‘s Conference 1992, and the London 

Conferences in 1993, 1999, and 2002). Then, in 2004, federalism was drafted in its 

current form in the 2005 Constitution.
27

 

There is a clear mismatch between the legal framework outlined in Iraq‘s federal 

constitution and the political reality of the country‘s current predicament.  Given this 

mismatch, exacerbated by a judicial system which is incapable of resolving disputes 

between the central government and the KRG, there is a need for an analysis which can 

offer a more effective and practical option. Utilizing Elazar‘s theory of collaborative 

federalism appears to provide a viable alternative. As it has been examined in the thesis, 

collaborative federalism has some critical components which are capable of addressing 

some of the gaps and discrepancies which exist between the legal provisions and 

political reality of Iraqi federalism.  

                                                                                                                                                                          
collecting and analyses, and the importance of the study will be identified. See: Vincent Anfara and 

Norma Mertz, Theoretical Frameworks in Qualitative Research(SAGE Publications, Inc 2014). 

24
 Elazar, Exploring Federalism (n 11)1.  

25
 According to the idea of covenant, three elements were emphasized in any of form of federal 

relationships. These elements are ‗partnership between individuals, groups and governments, cooperative 

relationships that make the partnership real, and negotiation among the partners as the basis for sharing 

power.‘ Daniel Elazar, Federalism: an Overview, (n14) 1. 

26
 Daniel Elazar, ‗Federal Models of (Civil) Authority‘ (1991) 33 (2) Journal of Church and State 231. 

27
 Elazar stated, a ‗constitution involves the implementation of a prior covenant and effectuation or 

translation of a previous covenant into an actual frame or structure of government.‘ Daniel Elazar, ‗The 

Political Theory of Covenant: Biblical Origins and Modern Developments‘ (1980) 10. Publius: The 

Journal of Federalism 3.  
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This essential thought of the covenant is providing a means for free people to form 

political communities without sacrificing their basic freedom and with establishing 

effective governmental institutions operating on both, ‗self-rule and shared rule‘.
28

  

Hence, it can be argued that both consent and constitutionalism are fundamental to the 

theory and practice of federalism.   

In the opinion of Elazar, federal systems are characterised by collaborative 

intergovernmental relationships in which bargaining, negotiated cooperation and real 

equal partnership are the basis for sharing powers and wealth among several power 

centres.
29

 It is the process by which all or most of the governments are participating 

collectively as equal partners within a federation to achieve the common goals and solve 

the outstanding conflicts.
30

 Collaborative federalism is used as a foundation because of 

its flexibility in utilizing non-constitutional mechanisms for solving disputes within a 

federation. Therefore, this understanding should be adopted by all factions and 

governments within the Iraqi federation to resolve all the complicated issues and 

problems, especially with regard to the on-going dispute over the management of oil 

and gas between the FG and KRG. Not only do the political and social environments 

need collaborative federalism, but it already has roots in the current Iraqi constitutional 

provisions related to the management of oil and gas and the distribution of revenues.  

This theory, however, may not cover all the features of federalism in general and may 

not be able to shed a light on all the complex aspects of oil and gas management in Iraqi 

federalism. Therefore, it must be acknowledged that Elazar‘s theory, similar to other 

theories of federalism, is limited and cannot be reasonably expected to be without flaws. 

Federalism as a concept and as a system is a cloud of complexities and ambiguities.
31

 

Practically, as Watts and Anderson argue, each federal system has its unique features.
32

 

Iraq is not an exception. Thus, for filling the potential gaps of Elazar‘s theory, other 

approaches to federalism will also be consulted for conceptual clarifications. 

Another feature of the theoretical framework is the adoption of the assumption that in 

almost all federal systems in the world both the federal government and the subunit 

                                                           
28

 ibid.  

29
 Elazar, Federalism: an Overview (n 14). 

30
 Elazar, Exploring Federalism (n 11).  

31
AH Birch, ‗Approaches to the Study of Federalism‘ (1966) 14 (1) Political Studies 15.  

32
George Anderson, Federalism: an Introduction (Oxford University Press 2008); Watts, Comparing 

Federal Systems In The 1990S (n 17). 
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governments exercise some competencies independently of each other, while there are 

also concurrent or shared powers, which are supposed to be exercised collaboratively.
33

 

How these forms of powers can be utilized within a broader framework of decision-

making in federalism is another theoretical aspect of this thesis. In other words, the 

thesis explains how federal and subunit governments can be independent to a degree 

while working together inter-dependently to achieve the common goals of federalism. 

The usefulness of this feature for Iraq will be discussed, particularly with respect to 

decision-making process regarding oil management between KRG and the central 

government. 

One more important theoretical element of the thesis is the distinction between the 

asymmetrical and symmetrical approaches. This approach focuses on the nature and the 

extent of the powers enjoyed by the regions or states within a single federal state. It 

provides better explanations on the type of federalism designed in the Constitution of 

Iraq in 2005. According to that approach, the federal would mean symmetrical when all 

States enjoy the same powers equally as in the United States. On the other hand, a 

federal system would be asymmetrical when some of regions or states enjoy higher or 

more authorities than the other states. In this system, the distribution of power is not 

based on equality between different levels of the government in the federation.
34

  

 

1.4 Methodology 
 

Both the method and methodology of this thesis have been carefully chosen based on 

what is required for answering the research questions. Although there is a difference 

between methodology and method, they are two related concepts. Academically, 

method refers to of the techniques used to collect information, data and evidence 

essential as raw materials for any given research. Methodology, on the other hand, is a 

strategy, approach or compass employed to structure the thesis and answer its 

questions.
35

 While method is a mechanism to collect the research, data, methodology is 

                                                           
33

 For more details about this approach see: Kenneth Wheare, Federal Government (4th ed. London: 

Oxford University Press 1963). 

34
 Charles Tarlton, ‗Symmetry and Asymmetry as Elements of Federalism: A Theoretical Speculation‘ 

(1965) 27(4) The Journal of Politics 861. 

35
 Matt Henn, Mark Weinstein and Nick Foard, ‗A Critical Introduction to Social Research‘ (2nd Edn, 

Sage 2006) 10.   
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the approach, roadmap,
36

 or the path
37

 for undertaking the research. It is important to 

note that methodology has more theoretical connotations,
38

 and a philosophical 

connection to research.
39

 Method, however, focuses on practical procedures, sources 

used for the study and presentation style.
40

 Evidently, there are a number of 

methodologies used by researchers; however, the methodology of this research is a 

combination of legal doctrinal, interdisciplinary and comparative methodologies.
41

  

Doctrinal legal research, also called black-letter law, can be defined as the approach of 

asking what the law is in a particular area. The word ‗doctrine‘ is derived from the Latin 

noun ‗doctrina‘ which means instruction, knowledge or learning.‘
42

 Through this 

methodology, the researcher seeks to collect and then analyse a body of case law, 

together with any relevant legislation, primary sources.
43

 This methodology depends on 

both primary and secondary sources.
44

 It has been said: ‗[g]enerally, a doctrinal research 

involves a critical conceptual analysis of all relevant legislation and case law to reveal a 

statement of the law relevant to the matter under investigation‘.
45

 Doctrinal method is 

considered an analytical approach because the researcher employing this methodology 

involves in analyzing and examining the collected facts, information, data and 

evidences to answer specific research questions,
46

 and reach ―coherent and logical,‖
47
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conclusions. Additionally, doctrinal methodology is argumentative in the sense that 

different interpretations of a legal provision are presented and critically examined 

through this methodology.
48

 It is sometimes argued that doctrinal legal study 

methodology is normative as it involves normative interpretations and judgements about 

legal questions.
49

 

The methodology of this thesis is partly doctrinal because it identifies, collects, 

interprets, analyses and examines all the Iraqi legal and constitutional provisions related 

to oil management and federalism. However, it is not the only principal methodology of 

this thesis due to its limitations and potential gaps.      

Doctrinal methodology has been criticized for its inadequacy,
50

 limited applications, 

descriptiveness and lack of clarity.
51

 Furthermore, doctrinal approach may not provide 

proper theoretical framework for interdisciplinary studies.
52

  These reasonable concerns 

about legal doctrinal approach do not disqualify it to be used in some legal studies.
53

 

Therefore, it is partly depended on in this research and complemented with other 

methodologies necessary for a comprehensive examination of oil management in Iraqi 

management. 

The use of interdisciplinary methodology
54

  is another approach taken in this research 

and the scope and context of this thesis hopefully demonstrate the appropriateness of 

taking an interdisciplinary approach to the question of the distribution of natural 
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resources in Iraq.
55

 The interdisciplinary approach undertaken in this research can fill 

the limitations of doctrinal study.
56

 Interdisciplinary methodology provides insights, 

analyses and evidences from a variety of social, political, economic, cultural and 

historical aspects into the given research inquiry.
57

 It is a new approach of studying law 

in the context of social sciences and humanities such as sociology, political science, and 

economics.
58

 Therefore, the interdisciplinary legal approach can be defined as the 

process of data collection from other non-legal disciplines, and using them to enhance 

understanding and application of the law in its social, political and economic context.
59

 

Its major advantage is its contribution to enriching and broadening the conceptual and 

theoretical framework of the research by shedding lights on the research question from 

several of related disciplines.
60

 This approach is highly significant for legal studies 

simply because law is a social artefact. Any consideration of legal issues and problems 

will always and necessarily require looking at socio-political and economic factors.‘
61

 

Social studies, law, economic and political science are not only developed each other, 

but also somehow integrated.
62

 Theories and research tools in political science, for 

example, have been sometimes used to address legal questions and understand legal 

systems.
63

 Hence, the theoretical work on federalism which is the basis of the analysis is 

rooted in political science. The reason for taking an interdisciplinary approach and for 

applying Elazar‘s theoretical framework lies in the mismatch between what is the ‗legal‘ 

and the ‗political‘ reality of Iraq. As I explained earlier, in the theoretical section, the 

discrepancy between the legal provisions in the Iraqi Constitution and the political 

reality requires this methodology. 

Questions about federalism and oil management in Iraq cannot be answered without 

serious considerations to historical, political, economic, cultural, ethnic and even 
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religious contexts in which disputes over political-legal authorities and oil management 

in Iraq was born and continue over a century. The research examines the historical, 

political, ethnic and economic aspects through which Iraqi federalism, disputes over oil 

management, and relevant constitutional provisions can be better understood. More 

importantly, this interdisciplinary research approach provides a clear framework for 

justifying why collaborative federalism is a viable and effective option for federalism in 

Iraq.
64

 Due to the political nature of collaborative federalism, developed by Elazar, and 

due to the multi-dimension nature of oil management disputes in Iraq, it is important for 

this research to employ an interdisciplinary approach for its legal question.    

Despite its significance for legal researches, interdisciplinary methodology has also its 

challenges and limitations. This methodology requires more time, effort, and 

imagination than research conducted within a single discipline. It can also open a 

number of indirect complex research questions.
65

 This would complicate both the limit 

of any given research and its theoretical boundaries. Therefore, the interdisciplinary 

approach is carefully employed in this research to avoid unnecessary complication. The 

historical, ethnic, cultural, economic and political narratives and analyses presented in 

this research are all used to shed lights on all aspects of oil management in Iraq so that 

the rationales for proposing collaborative federalism, as a viable alternative, become 

more justifiable.  

This would help with answering the main research question,
66

 without creating other 

unnecessary inquiries. For instance, the ambiguity of constitutional provisions with 

regard to the oil and gas in Iraq can be interpreted and understood much better in light 

of the relevant socio-political and historical contexts.  

In addition to doctrinal and interdisciplinary methodologies, the thesis depends on a 

comparative approach to draw lessons and find effective mechanisms for Iraqi 

federalism from other federal systems. A comparative legal approach demands a critical 

examination of laws or legal institutions from different jurisdictions. Some scholars 

assert that comparative legal research is a mere process to approach legal problems 
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while others perceive it as a dogmatic science which aims to study laws in different 

countries in a systematic order to provide answers to legal problems.
67

 Despite the 

differences among the scholars about the comparative legal research, it can generally 

help to bring new ideas and suitable solutions regarding legal problems. Conducting 

analytical comparisons between two or more legal systems about a specific issue, such 

as oil management in federalism, can reveal important lessons whether to adopt or to 

avoid specific substantive or procedural legal provisions.
68

  Constitutions and laws of 

different countries may provide alternative provisions and rules with different solutions. 

Therefore, the thesis uses a comparative approach as a method of research rather than as 

a methodology.
69

 It does not focus on the research questions on comparing legal 

systems; rather, it is using comparative approach as a method of evaluating whether 

collaborative federalism mechanisms is an effective model to deal with disputes 

between the FG and SNGs over oil and gas.
70

 

This approach is taken with the assumption that comparative legal studies can explore 

‗the usefulness of foreign solutions for the needs of domestic or international rule- 

making‘.
71

 The aim in taking the comparative approach is to examine whether other 

federalisms have specific legal lessons for Iraq to solve its internal dispute over oil 

management.
72

 Thus, the implications, applications and challenges of collaborative 

federalism in Iraq will be analyzed mainly by comparing different federal systems. 

Although every Federation derives its peculiarities and features from its unique socio-
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political, economic and historical circumstances, which created a federation, 

nevertheless, it would be still helpful making this comparison with some relevant 

models to serve as benchmarks.
73

 

For that purpose, the federal and legal systems of Canada and Nigeria will be compared 

analytically to examine the natural resource-related conflicts, problems, challenges, 

methods and practical approaches shared by these systems.74 These two federations have 

been chosen for the comparison because their constitutional and political systems share 

some similarities with that of Iraq. It is also due to some other missing features in Iraqi 

federalism that exist in, for instance, Canadian federalism such as the structure, nature 

and institutions of intergovernmental relations. These two countries, like Iraq, are oil 

states and multi-ethnic and multi-linguistic federations, although Nigeria is more 

ethnically diverse than Canada.  

These federations were designed, as in the case of Iraq, as institutional arrangements for 

accommodating and integrating distinct ethnic identities in a federation based on 

shared-rule and self-rule. There are heterogeneous societies, uneven distribution of 

natural resources such as oil and gas within these federations, as well as an unequal 

desire of subnational units to heed the center.75 There are independence trends among 

some components within each country, the Kurds in Iraq, Quebec in Canada, and other 

minorities in Nigeria. There is a struggle and strong competition between two different 

approaches: the first trend seeks towards more centralization, while the opposite trend 

tries to move towards more non-centralization.  

In all three federations there have always been tensions, especially regarding the 

ownership and management of oil and gas. Particularly in Iraq and Nigeria, where the 

dispute over natural resources and revenues between the federal government and the 

subnational governments is one of the most difficult challenges facing these federations. 

Conflicts in these three federations can be characterized as conflicts between different 

ethnic and social groups. Canadian history, for instance, has been largely defined by the 
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tensions between French and English speaking parts of the country.76 The same 

description applies to Nigeria, and even more so, when it comes to civil war.77  

Despite these similarities, the comparison is between two different examples; one is a 

successful model and the other one is a failure. Canada is a relatively successful applied 

model of collaborative federalism in all contentious matters between the federal and 

subnational governments, including natural resource issues. Specifically, Canada was 

selected because it is a non-centralized model, and offers flexible mechanisms of CF, 

which is the central theme in this research. This dynamic mechanism adopted in Canada 

can be a good example and lesson for the Iraqi federation.  

Nigeria, on the other hand, is an example on how federalism can easily fail in delivering 

its promises. Nigeria has been selected because its centralized federal model and context 

is close to the nature, context and structure of Iraqi federalism.78 Despite some 

differences between Iraq and Nigeria, there are many similarities in addition to the 

above, which justify this comparison at least for the sake of avoiding what failed 

Nigerian federalism. The first similarity lies in the process of nation-building and 

adopting federalism as a model for governance. Both federations were founded in the 

wake of the occupation of a foreign country. Nigerian federation was created by the 

Britons while the Iraqi federation is the result of the US invasion and its allies in Iraq in 

2003. Another similarity is the absence of a national identity that brings together all 

Nigerians and Iraqis within one federation. The intergovernmental relations between the 

federal and subnational governments in these two federations constantly tense. Another 

issue that both Nigeria and Iraq share is the challenges facing the distribution of oil, 

natural resources and revenue between the federal government and subnational 

governments. Oil in these countries has become a factor of instability. What is called 

the resource curse is another common factor between these two countries.  

Therefore, Nigeria was chosen as a failed federation in many ways as an example so 

that Iraq could avoid what happened there. The Nigerian experience is an unsuccessful 
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model for containing minorities and marginalized groups and achieving peace between 

different peoples and nationalities within the country. Thus, we can make it a warning 

for the new Iraqi federal experience. It has been argued ‗The rocky beginnings of nation 

building in Iraq suggest that, unless the lessons of Nigeria are heeded, it may come to 

resemble Nigeria in an additional manner, following it down a troubling path in which 

religious, economic and social differences serve to pull the country apart.‘79 Therefore, 

Nigeria was chosen to warn the Iraqis not to follow the steps of Nigeria in dealing with 

problems they suffer, such as managing natural resources, sectarian, ethnic, and 

religious differences, and the matter of national identity, etc.  Hence, there are many 

valuable lessons and viable solutions that can be learned from these two systems of 

Iraq‘s problem in oil management, revenue distribution, and other problems between the 

FG and SGs.  Both countries offer answers to disputes over natural resources in 

federalism. While Canada can be described as a successful example, Nigeria is 

obviously a failed example. Through this comparison, CF and its effectiveness would be 

better understood.80 It is necessary to note that the comparative approach is undertaken 

with careful consideration of the similarities and differences of the socio-economic and 

historical, constitutional contexts and the federal systems of the compared countries.81 

 

Hence, the thesis aims to provide an answer to oil disputes in Iraqi federalism through 

the abovementioned three approaches, namely doctrinal, interdisciplinary and 

comparative. This mix methodology requires a method research responsive to its 

requirements in terms of data collection, literature review and the use of primary and 

secondary sources.  

With regard to the legal methods used in the data collection, the study has been carried 

out through the adoption of a library/desktop-based approach. The data has been 

obtained from various accessible sources. These sources consist of primary data, such as 

the constitutional articles, relevant legal legislations, the governmental policies and 
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procedures, regulations, and legal drafts.
82

 It also includes reports on specific conflicts 

over natural resources and federalism, legal and political documents, and case law 

related to oil and gas management, federalism and intergovernmental relations in Iraq. 

Judicial decisions made by judicial bodies in the comparative legal systems have also 

been considered.  

Additionally, the secondary sources have been analytically reviewed including journal 

articles, relevant scholarly books, conference papers, textbooks, and commentaries.
83

 

Another secondary source of data was media reports such as newspapers, magazines, 

TV programs, and other commentaries. In addition, relevant political agreements 

between federal and subnational governments within the Federation of Iraq, Canada and 

Nigeria have been reviewed and used as secondary sources. 

These primary and secondary sources were searched for and reviewed in three 

languages, English, Arabic and Kurdish. In general, the thesis is built on the relevant 

constitutional provisions and legal legislations; nevertheless, it focuses also on the 

wider context within which the law operates, such as the socio-political dimensions of 

oil and gas management in this study. This is where the secondary sources have become 

an invaluable component of the research material necessary for developing the 

framework and arguments presented in the research.       

A final note about the method of this research is, in addition to the above-mentioned 

methods, an attempt was made to gather data through a face-to-face interview with 

some MPs and politicians. However, I was not able to interview adequately because 

those who were supposed to be interviewed did not respond to my request, with the 

exception of three of them. Therefore, the study benefited in part from interviews with 

three Kurdish MPs who have played an important role in the oil and gas sector. The 

questions of the interviews were chosen based on standard academic interview 

reflecting the question, central theme and legal concerns for which the thesis is 

dedicated. Their answers were used in chapter five of this thesis. 
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1.5 The Significance of the Study 
 

The importance of the thesis emanates from the significance of the issue it addresses. 

Since 2003, Iraq has gone through many conflicts and disputes over the nature of 

federalism, the distribution of powers, the management of oil and natural gas and the 

broader issues related to non-centralization of government at different levels. This thesis 

is significant because it provides a road map and framework for understanding and 

tackling those disputes and conflicts mainly on the basis of the principles of CF. This 

research is important because it reveals the nature of the major controversial issues, and 

it provides an alternative approach for federalism that is more suitable and effective for 

the political, economic and legal context of Iraq.  

Additionally, the research is significant due to the lack of a conceptual framework and 

comprehensive understanding of the appropriateness and applicability of CF to the Iraqi 

federation among the academia and among practitioners. The significance of this study 

derives from its originality, which lies in the fact that it is the first study, as far as I 

know, to link the Iraq federal model to the collaborative theory, as a mechanism for 

resolving its internal disputes and achieving its common aims within the federation.
84

  

Theoretically, its significance and originality derives from applying the concept of 

collaborative federalism based on Elazar‘s theory to the Iraqi case. The thesis tests, for 

the first time, the applicability and effectiveness of CF in the context of a very complex 

federalist structure and sensitive political climate such as exists in Iraq today. The 

viability of any theory partly depends on its ability to overcome empirical and practical 

challenges. The thesis tries to apply Elazar‘s theory in the context of a federal system 

that does not have either a proper rule of law or effective institutions. It tests the 

viability of Elazar‘s theory through applying its principle of cooperation and 

collaboration in the context in which there is very little potential for collaboration. It 

also questions Elazar‘s theory whether its non-official approach can replace the official, 
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legal and judicial approaches for oil management disputes. In other words, this thesis 

examines the scope and limit of effectiveness of Elazar‘s theory; it reveals whether it is 

an alternative or simply a complementary approach in addition to the traditional legal-

judicial approaches. This research reveals that by assessing the possibility of its 

application and implementation in Iraq. It does not promise its success; rather, it tests its 

effectiveness. By assessing CF in such complex context, Elazar‘s theory will be 

enriched significantly. Such assessment contributes to the academic discussions about 

federalism and collaborative federalism. It also reveals the challenges that federalism 

may face in different contexts.   

 

1.6 Structure of the Thesis  
In addition to this introductory chapter, which is chapter one, the thesis consists of 

seven chapters. The second chapter sets out the theoretical framework, presenting the 

essential features of collaborative federalism, its principles, institutional foundations 

and its critiques. Elazar‘s theory will be the main source of the analyses presented in 

this chapter.  

The third chapter provides an in-depth analysis about the constitutional and legal 

foundation of Iraqi federalism. It reviews the constitutional and legal roots of 

decentralization and federalism. The chapter is a narrative on how federalism in Iraq has 

been adopted, and how its constitutional features, legal roots and political contexts have 

evolved and developed throughout the last century. The chapter includes a brief 

historical background of the modern Iraqi political and constitutional system. Then, it 

discusses the formation and design of the main elements of the current framework of 

federalism in Iraq. The political deliberations by major political actors after 2003 are 

presented. Additionally, the processes, debates, disagreements and perspectives present 

before the drafting of the 2005 Constitution are discussed. Finally, the current structure 

and nature of federalism as reflected in 2005 Constitution will be carefully outlined 

which should reveal the points on which disputes have arisen between KRG and the 

central government. At the end of this chapter, the historical, legal and political bases of 

the current constitutional federalism in Iraq are clearly summarized.  

The fourth chapter further broadens and deepens the analysis by examining the attitude 

of political, religious and ethnic groups towards federalism in Iraq. It starts with the 

assumption that federalism in Iraq cannot be properly understood only by reading the 
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constitutional provisions dedicated to federalism; rather, it can be better assessed and 

analyzed by revealing the attitudes of the main political, ethnic and religious groups 

towards federalism and its structure in Iraq. Accordingly, this chapter provides a 

comprehensive narrative on the attitudes of Shi‘ite Arabs, Sunni Arabs, the Kurds and 

other groups towards federalism. Furthermore, it delves into the historical background 

and rationales on which each group in Iraq has built, expressed and changed their 

attitudes towards federalism. The chapter reveals the rationales of each group for 

standing for or against federalism in the recent history of Iraq. It also explains why the 

nature, form, structure and even the content of federalism in Iraq are still very 

controversial among those who have accepted federalism for Iraq. It also indicates how 

the socio-political and economic considerations have formed different attitudes among 

Iraqis regarding federalism. Additionally the chapter addresses the difficulty of 

establishing decentralization in Iraq. It explains why there is only one region, KRG, in 

Iraq and why different legal and political attempts of further decentralization have been 

aborted in the last thirteen years.   

The fifth chapter addresses oil management in Iraq, its constitutional bases, its 

difficulties, challenges and disputes, its political context and its technical and legal 

aspects. The chapter starts with the historical background of oil management in Iraq. 

Then, it delves into different legal interpretations of the constitutional articles related to 

oil and natural gas. It specifically provides details on the dispute between the KRG and 

the FG over oil and gas management, the ownership, its relevant contracts, oil and gas 

related laws and regulations, distributing oil revenue and future oil explorations. 

The sixth chapter provides comparative analyses for understanding the issue and for 

providing alternative approaches taken by different countries. In this chapter two legal 

systems, Canada and Nigeria, are examined. Their federal approaches for dealing with 

the management of natural resources are compared. Their institutions for dealing with 

the conflicts and disputes are also discussed comparatively. In this chapter, the 

principles of collaborative federalism and their implication in these two federalisms will 

be briefly investigated.  

Chapter seven is dedicated to the comparative lessons for federalism in Iraq as well as 

the rationales for adopting CF based on Iraqi constitution and its sociopolitical system 

Iraq. The similarities and differences between the Canadian and Nigerian systems in 

terms of oil and gas management with Iraq will be outlined for the purpose of assessing 

the possibility and effectiveness of establishing collaborative approach in Iraq. This 
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chapter will provide an alternative federal approach for addressing the controversies and 

achieving common ends between the FG and the subunit governments, especially KRG. 

It presents the main principles and features of collaborative federalism as an effective 

approach for oil management in Iraq. Its limitations will be presented. It develops a 

thesis based on minimum principles of CF through outlining the requirements of these 

principles in the context of oil management.  

The final chapter of the thesis offers a conclusion summarising the major themes 

developed in the thesis for oil management in Iraqi federalism together with an 

assessment of the prospects for - and possible direction of - Iraqi federalism as well as 

some recommendations for the future, uncertain as this may be. 
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2 Chapter Two: Theoretical Foundation of Collaborative 

Federalism 

2.1 Introduction      

 

While nation states take a variety of forms, a common distinction is between those that 

can be categorized as unitary
85

 and those that are federal states. These systems are 

structurally different. Even those which can generally be listed under one category such 

as ‗federal‘ can be categorized again into different models and forms such as 

confederation or federation.
86

 These differences have been recognised and studied in 

depth by many scholars. Elazar states, ‗federalism is a genus of which there are several 

species. Modern federation is the best known species.‘
87

 Federalism is a system for the 

distribution and division of political powers, legal authorities, and institutional rights 

and responsibilities within a political entity. Its adoption in recent centuries has resulted 

in the development of different forms of federalism with unique structures and 

characteristics. While the United States of America is considered the oldest example of 

federalism, Iraq can be considered one of the newest.
88

 Because of such plurality and 

diversity in its forms and structures, some scholars argue that ‗every federation is 

unique,‘
89

 and that ‗there is no single pure model of federation.‘
90

 Thus, federalism is a 

flexible system and renewable concept that can be applicable in various contexts and 

circumstances.
91
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The diversity of forms that federalism has taken has been reflected in the development 

of various theories of federalism. After a careful consideration of the potential strengths, 

weaknesses, challenges, scope of applicability and degree of utility of each theory, this 

research assumes that Elazar‘s theory of federalism can be the most appropriate theory 

for understanding Iraqi federalism and for dealing with controversial issues such as oil 

and gas management. What makes it very relevant to Iraqi federalism is its dependence 

on the concept of covenant. The idea of covenant carries with it the elements of the 

ideas of mutual consent, collaboration, negotiation, compromise reciprocity, bargains, 

equal status or the equal partnership. It is the most fundamental component of Elazar‘s 

theory,
92

 yet it is absent from Iraqi federalism as it is currently constituted. 

This chapter outlines and discusses the elements and principles of Elazar‘s theory, 

particularly the concept of collaborative federalism (CF). It will provide a definition of 

this concept and explain its principles and institutions. These explanations shall lead to 

developing a framework for better understanding the disputes over oil management in 

Iraq. 

 

2.2 Conceptions of Covenant  
 

The word ―federal‖ is derived from the Latin word foedus, which is closely related to 

covenant. Rufus Davis suggests that there is a strong connection between covenant and 

the ideas of cooperation, reciprocity and mutuality.
93

 ―Foedus‖ as Elazar argued, is the 

Latin Vulgate Bible‘s translation of the Hebrew word ‗Abrit.‘ The latter means 

covenant or compact.
94

 It has been observed that ‗the notion that the federal idea is best 
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established through covenants, compacts, bargains, and other contractual arrangements 

lies at the heart of Elazar‘s line of reasoning.‘
95

  

Elazar defines covenant as ‗a morally informed agreement or pact between people or 

parties having an independent and sufficiently equal status, based upon voluntary 

consent and established by mutual oaths or promises witnessed by the relevant higher 

authority.‘
96

 Essentially, this definition portrays covenant as an obligation through 

which individuals or groups pursue consensual objectives.
97

 The main characteristic of 

every covenant according to Elazar is that it involves consent and promise, and could 

either be for a limited time or perpetual.
98

 By explaining different aspects and 

conceptions of covenant, this section reveals the importance of understanding 

federalism within the concept of covenant. For Elazar,  

the term federal, which is originally derived from the Bible, demands a different 

kind of political relationship, and perhaps in the long run, a different kind of 

human relationship based on one partnership among individuals, groups, and 

governments in the pursuit of justice, cooperative relationships that make the 

partnership real, and negotiation among the partners as the basis for sharing 

power.
99

  

Covenant, Elazar argues, has a theological origin. A covenant in its religious form is 

initiated as the guidance for understanding the relationship between the God and 

humanity based on the mutual promises and obligation. Its oldest example, in that sense, 

was the covenant between God and the tribes of Israelites.
100

 It is described in the Bible, 

the elements of both federation and confederation were part of the common constitution 

(the Torah of Moses), which was binding on all the followers.
101

    

This theological conception of the covenant has faced challenges and criticisms. 

Michael Burgess, for example, argues that Elazar devoted more than 30 years to prove 

that federalism as an idea and a thing is the same as the Judeo-Christian covenant. He 
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added that this religious interpretation of federalism is the most ideologically distinct 

theory among the rest of the federalism theories.
102

 Despite the importance of 

understanding the original theological meaning of covenant, it should not be considered 

as the only foundation of federalism. To understand the evolution of federalism, it must 

be put into different theological, political, social, economic and legal contexts in which 

it has developed.  

 

In its political form, covenant refers to the way people freely establish their 

communities, political systems and civil society through such morally grounded and 

sustained compacts.
103

 Politically, the idea of covenant carries with it the elements of 

the ideas of consent and constitutionalism. A covenant precedes a constitution and 

creates the people or civil society with all its institutions by mutual consent; then this 

initial process will be followed by adoption of the constitution of government for itself. 

Thus, Elazar stated, a ‗constitution involves the implementation of a prior covenant and 

effectuation or translation of a previous covenant into an actual frame or structure of 

government.‘
104

 This essential principle of the covenant provides a means for free 

people to form political communities without sacrificing their basic freedom and with 

establishing effective governmental institutions operating on both, ―self-rule and shared 

rule‖.
105

 Hence, it can be argued that both consent and constitutionalism are 

fundamental to the theory and practice of federalism.       

 

Another conception of covenant is linked to equality. It is a central element of the 

concept of covenant. This feature emphasizes the equal status of those reaching an 

agreement in any covenant. This equality can be realized by a contractual means which 

persuade all members in the new society to be ruled under the authority of the whole, 

and at the same time ‗each of them preserve some basic liberties, and participate in the 

joint decision-making processes, and the exercise of power in a cooperative or partner-

like way.‘
106

      

 The final element of covenant is its legal conception. Covenant can be legally defined 

as ‗a binding promise is a straightforward statement of the concept of far-reaching 
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importance in the relations between individual groups and peoples.‘ It is ‗a promise or 

agreement under consideration, or guarantee between two parties, and the seal or 

symbol of guarantee is that which distinguishes covenant from a modern contract‘
107

 

As will be explained in the following section, Elazar‘s theological, political, social, 

historical and legal conceptions of covenant includes almost all the elements of the 

contemporary understanding and practice of federalism. 

 

2.3 Elazar’s Theory of Federalism 

2.3.1 General Review 
 

The starting point in Elazar‘s theory is that there are three very important themes in the 

core of all inner motivations of human beings, which are: 

(1) The pursuit of political justice to achieve the good political order; (2) the search 

for understanding of the empirical reality of political power and its exercise; and 

(3) the creation of an appropriate civic environment through civil society and 

civil community capable of integrating the first two to produce a healthy 

political life.
108

  

Elazar‘s theory of federalism is fundamentally designed to achieve those goals. He 

believes that the covenant is the mechanism for solving or achieving all these aims and 

inquiries. He powerfully states;  

The federal system, like politics itself, must be concerned with questions of both 

power and justice. Since federalism is something more than a set of institutions 

and procedures embodied in a frame of government, but, rather, shapes the 

communal constitution for a society. It must be evaluated by comparing its 

principles and the realities of its operations.
109

  

 

Elazar suggests that federalism as covenant can be studied in three dimensions.  

First, it can be considered as a form of political conceptualization and mode of 

political expression, which can shape the way in which people look at the world 

and understand the nature of politics and civil society. Second, it can be 

perceived as a source of political ideology that shapes the world perspectives of 
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whole communities. Through this point of view, federalism can help defining 

civil characters and political relationships, and serving as a touchstone for 

testing the legitimacy of political institutions. Finally, it can be studied as a 

factor shaping political culture, institutions, and behaviours. This seems to be 

the most important of all readings. This factor is operationally the most 

significant dimension of the covenant though it is also the most difficult to 

measure.
110

 

 

He then starts building his theory through investigating the historical origins of 

federalism. Elazar examines federalism through ‗the lens of ancient or early modern 

historical experience and its theological articulation.‘
111

 He argues ‗federalism is not 

just a set of arrangements, but an approach of life that informs the entire civil society 

and establishes the basic character of human relations.‘
112

 His model of federalism is the 

matrix form and a network of arenas within arenas which are distinguished by being 

larger or smaller rather than "higher" or "lower."
113

 His structure for federalism is ‗non-

centralization, which means the constitutional diffusion and shaping of powers among 

many centres.‘
114

 Federalism, he suggests, ‗consists of numerous centres, linked 

together within a network of dispersed powers, with lines of communication and 

decision-making that push them to interact.‘
115

  

 

One of the other characteristics of his theory is its broad definition of federalism. He 

defines federalism in its most general sense as ‗the linking of individuals, groups and 

polities in lasting but limited union in such a way as to provide for the energetic pursuit 

of common ends while maintaining the respective integrities of all parties.‘
116

 After his 

broad conceptualisation, he formulates the shortest, simplest formal definition of 

federalism. He defines federalism as ‗a constitutionalized power-sharing through 
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systems that combine self-rule and shared rule, including federations, confederations, 

federacies, and other similar forms of political or organizational relationships.‘
117

  

 

Reflecting on this definition, Michael Burgess believes that it outlines and contains the 

complexity of federalism. Thinking of this definition from its empirical and normative 

implications, it serves to open up numerous pathways of investigation. Moreover, 

Burgess considers that while Elazar‘s indication of the self-rule reflects a dominant 

focus on autonomy, separateness, independence, rule-making and the capacity to govern 

a political community, the concept of shared rule refers to the issue of power sharing, 

intergovernmental relations among all levels of governments within the same 

community, with the need for national government to work for their common interest.
118

 

Federalism in that sense is ‗a means of organizing power and relationships that flow 

from it. It looks to the linkage of people and institutions in lasting yet limited union by 

mutual consent, without the sacrifice of their respective integrities.‘
119

   

 

Elazar‘s concept of federalism is both normative and descriptive. In this regard, scholars 

argue that the distinction between the normative and descriptive discourse can lead to 

some logical confusions.
120

 King explains this difference. He asserts that, ‗while 

federalism is the normative concept, federation is the descriptive term.‘
121

 Moreover, 

Watts argued ‗for the sake of clarity three terms should be clearly distinguished: 

federalism, federal political systems, and federations.‘
122

 He says ‗Federalism is a 

normative concept while the term federal political systems is the descriptive term 

referring to the genus of political organization that is marked by the combination of 

shared rule and self-rule. On the other hand, the term federation refers to a specific 

species within the genus of federal political systems.‘
123
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This distinction is significant for understanding Elazar‘s main principle of federalism. 

He argued that ‗(t)he essence of federalism is not to be found in a particular set of 

institutions, but in the institutionalization of particular relationships among the 

participants in political life.…a wide variety of political structures can be developed that 

are consistent with federal principles.‘
124

 Based on the same understanding of 

federalism, Elazar claims ‗nearly 80 per cent of the world‘s population now lives within 

polities that are formally federal, and that utilized federal arrangements in some way.‘
125

 

However, despite what Elazar claimed, there are only 28 countries, which their 

constitutions state that they are federal states or modern federations as classified by 

Elazar.
126

 

 

Another unique point of Elazar‘s account of federalism is his emphasis on the issue of 

relationships among the parties within a state, more than structures in itself, as a key to 

political justice. He argues that the entire history of the covenant idea in any of its 

several forms has emphasized the following three elements. The first element is the 

commitment of real partnership between all the levels of the governments or among 

several power centres. The second feature is the primacy of bargaining and negotiation 

among the above power centres. The final element is the cooperative or collaborative 
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relationships among the partnerships as a basis for any kind of power-sharing without 

undermining self-rule.
127

 Similarly, Robert B. Hawkins, Jr. states that the basis for 

dealing with sub-national and local governments by the federal or the national 

government is the partnership. It should take into account all participants as real 

partners not just as subordinates. It is also suggested ‗negotiation and compromise are 

far preferable to order and subordination.‘
128

 

Additionally, Elazar distinguishes procedural federalism from substantive federalism. 

On the one hand, it provides a remedy to human nature and need for self-rule and social 

cooperation.
129

 This is the substantive component of federalism. This substance 

emanating from human nature and need for both self-rule and social cooperation is the 

principal inner foundation of federalism. On the other hand, it is the process of 

institutionalization of a particular kind of relationship, rather than establishing the 

particular institutions and authority. Such development of institutions and process can 

be characterised as the procedural aspect of federalism.
130

    

 

He further observes that almost all federal systems share some elementary features and 

operational principles such as a written constitution, non-centralization, and a real 

division and distribution of power.
131

 He acknowledged that one of the functions of 

federalism is the ‗distribution of power among general and constituent governments so 

that they all share in the system‘s decision-making and executing processes.‘
132

 He 

further agrees with other theorists on the proposition that ‗federal principles rest on the 

idea that free men have the ability freely to take part into permanent limited political 

associations for realizing common goals and protect certain rights while preserving their 

respective integrity.‘
133
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Another feature of his theory is the recognition of the role of culture in establishing 

federalism. He believes ‗true federal systems manifest their federalism in cultural as 

well as constitutional and structural ways. This culture enables the people to establish 

interrelated compacts for creating a unitary system for a common purpose while 

retaining their respective integrities.‘
134

 Federalism, in this sense, implies a position and 

an attitude toward social as well as political relationships, which lead to certain kinds of 

human interaction that emphasizes coordination rather than superior-subordinate 

relationships, negotiated cooperation and sharing among parties.‘
135

 This cultural 

perspective of federalism is realised by other scholars. Burgess, for instance, argues 

‗federalism is a form of political will designed to forge a particular kind of 

constitutional bargain based upon elite negotiations and compromises, and secondly a 

culture of political attitudes, habits, beliefs, and orientations that sustained a mode of 

behavior appropriate to the maintenance of that bargain‘
136

 

Therefore, Elazar perceives federalism as a system of many great benefits and great 

social and political achievements. Although federalism in itself does not provide a 

magic wand for realizing a best society in terms of stability, peace ending, but it could 

be a solution for some internal conflicts, such as the diffusion of power between 

national and subnational governments, whether, the power is political, social, economic 

or legal.
 137

 

Furthermore, in matters of ethnicity, sects, distributing natural resources, maintaining 

cultural identities and sharing power peacefully, federalism can be an effective political 

system. The rationale behind his trust in federalism comes from the potential capacity of 

federalism as a system in facilitating an exceptional socio-political process and 

institutional structure for collective participation in decision making on almost all 

imaginable public issues.
138

 

 

In summary, the above general overview of Elazar‘s theory was presented to indicate 

the significant features of his theory of federalism. As previously indicated, the concept 

of covenant is the cornerstone of Elazar‘s total philosophical and political construction. 
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From this concept, Elazar has developed a comprehensive theory of distinct 

characteristics for examining the nature, foundation, structure and applications of 

federalism. After such general overview, it is important to clarify how Elazar builds his 

theory on the historical origins of power organisations. 

 

2.3.2 Origins of Models of Polity 
 

Regarding the source of models of polity, Elazar suggests there have been at least three 

models of power organisation. The first one is the hierarchy or pyramid model, which is 

founded by force or organized as hierarchies, where the power is structured and 

distributed among different levels through a chain of commands. The most significant 

organ in this model is the top level, which, is the decision-making centre.
139

 The second 

model is the organic, the centre-periphery model (such as the Westminster 

parliamentary system
140

).  In this kind of polity the power will be distributed according 

to decisions taken in the centre, which may or may not include significant 

representation from the peripheries. The third model is the covenantal model, which is 

constructed through reflection and choice, such as federalism.
141

 The origins of this 

model are to be found in the deliberate coming together of equals to establish a mutually 

useful governmental framework within which all can function on an equal basis, usually 

defined by a pact‖.
142

 In this model, the respective integrities of the partners are 

protected despite the new polity that resulted from joining all partners together.
143

 

While the first and second models are examples of centralization and/or 

decentralisation, the third model is the federal or matrix system, which is based on non-

centralization. The third model has no single centre, but rather, decisions are taken 

through multiple centres depending mainly on the political bargainings through 

communications network and operation of the political checks and balances to avoid the 

concentration of power in one centre, as well as respecting the Constitution as the 
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essential guarantee of their jurisdictions.
144

 What, then, is the distinction between 

decentralisation and non-centralisation? 

 

2.3.3 Decentralization and Non-centralization 

2.3.3.1 Decentralization system 
 

Decentralization is a system in which there is a central authority that has the authority of 

determining what is to be decentralized. In other words, it is a delegation of authorities 

by the central government to sub-governments in geographic units.
145

 The central 

government is dominant and can revoke the decentralized jurisdiction of the subunit 

governments at any time.
146

 In the unitary state based on decentralization, the officials 

in subunit governments do not enjoy a powerful constitutional status which would 

enable them to be effective and real representatives of the units in any bargaining 

process with the centre.
147

 

 

In decentralized systems, where power is delegated from top to bottom, the sub-

governments‘ powers are a matter of grace and not a right.
148

 The pyramid model leads 

to one set of notions as to what represents a national allocation of powers, derived from 

the imagery of levels and based on the concepts of "higher" and "lower."
149

 Elazar 

argued, ‗in contemporary social science language, centralization and decentralization 

are extremes of the same continuum while non-centralization represents another 

continuum altogether.‘
150
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2.3.3.2 Non-centralization 
Non-centralization is „the organizational expression of federalism.‘ It refers  to the 

matrix system or a matrix of governments in which ‗there are no higher or lower power 

centres, but only larger or smaller arenas of political decision-making and action.‘
151

 ‗It 

refers to independent centres of power in geographic areas who do (and are expected to) 

differentiate themselves.‘
152

 

 

This system reflects the fundamental distribution of powers among multiple centres 

across the matrix. Each cell in the matrix represents an independent political actor and 

an arena for political action. Furthermore, in the matrix model, ‗power shifts in response 

to changing circumstances.‘
153

 

 

In non-centralisation, there is no devolution of powers from a single centre, or from top 

to bottom. The powers are constitutionally distributed and dispersed among many 

centres within a federation.
154

 Structurally, constituent units are protected by 

constitutional guarantee from federal interference. Functionally, all these centres share 

many activities; they all participate in decision-making powers, as the equal partners, 

based on coordination and negotiated cooperation in order to make the political body 

work properly.
155

 In sum, ‗in this model, a central government is restricted from control 

or revoking the decentralized jurisdiction of the constituents units.‘
156

 

 

Therefore, more than one authoritative body is responsible for the conduct of the 

government and is capable of exercising its responsibilities. Additionally, ‗there is no 

central government controlling all the lines of political communication and decision-

making process.‘
157

 Furthermore, ‗the subnational units are not creatures of the federal 

or national government, but all of them derive their authority directly from the 

people.‘
158 
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The constitutional framework of a federal system based on a non-centralization model 

must create ‗a matrix of decision-making centres, reflecting the various arenas of a 

political and governmental organization. For this model to work properly, there must be 

a degree of interaction among the cells if the system is to work through formal lines of 

authority and both formal and informal lines of communication crisscrossing them. This 

interaction is called cooperative or/and collaborative federalism‖.
159

     

 

2.3.3.3 Difference between non-centralization and decentralization  
 

Many writers and scholars use decentralization and federalism interchangeably and 

consider that federalism is the most developed form of decentralization.
160

 Nevertheless, 

the difference between non-centralization and decentralization is crucial because it 

reveals the difference between a real federal system and other forms of the distribution 

of administrative, legal and political powers within an entity. Decentralization 

represents administrative aspects of federalism rather than the legal and constitutional 

aspects; it is related to federalism when it is used for policy-making regarding 

administrative matters. Non-centralization, on the other hand, is a legal and 

constitutional aspect of federalism.
161

 Decentralization means a legitimate monopoly of 

governmental power by the central government. ‗Non-centralization is the cornerstone 

of every true federal system because it embodies the constitutional coexistence between 

all levels of governance, national and subnational governments (SGs), based on 

constitutionally recognised power-sharing.‘
162

 If the essence of federalism is indeed 
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based on this type of self-rule in addition to shared rule, then, it must rest on varying 

forms of ―contractual non-centralization‖.
163

   

Finally, the non-centralization model, as a principal feature of federalism, must be 

complemented with another feature, which is the system of intergovernmental 

arrangements that leads to joint policy-making and ‗joint decision-making‘.
164

 This is 

the core of what is examined in the following section. 

 

2.4 Collaborative Federalism (CF) 
 

Although in most federations the federal government (FG) seems to be more powerful 

than the SGs, one of the challenges facing most federations is achieving a balance 

between self-rule and shared-rule between these two strong and directly-elected levels 

of government.
165

 Therefore, to avoid any overlapping of their jurisdictions and in order 

to avoid any conflict between them, federations need some formal and informal 

interaction institutions. This section is dedicated to firstly conceptualise collaborative 

federalism and secondly examine the main assumptions and elements of Elazar‘s theory 

of collaborative federalism, and potential limitations.  

 

2.4.1 Conceptualisation of Collaborative Federalism 
 

The purpose of federalism is to enable all individuals and groups to take part in both 

self-rule and shared rule within a polity. However, sometimes an overlapping of 

jurisdictions may arise among different governmental levels, and conflicts may occur 

over different issues. Scholars, such as Elazar, reflect on this matter and suggest that 

collaboration and cooperation among different institutions and various levels of 

government is a key for dealing with problems of conflicts and overlapping 

competencies.
166

 This idea has led to the development of what is called CF. The 

following points outline its general principles and elements. 
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First, the difference between collaboration and cooperation needs to be highlighted. 

Often these two concepts have been viewed as synonyms and interchangeable by most 

scholars. Although there is a similarity between collaboration and cooperation, both of 

which represent relationships of interdependencies, nevertheless they are different. In 

particular, with regard the position and the status of SGs within the intergovernmental 

relationships.
167

 CF is usually based on equal partnerships, numerous councils and 

meetings are co-chaired between both levels of governments while this is not the case 

for cooperative federalism.
168

  

 

Briefly, in the case of CF, there is a mutual agreement based on equal partnerships 

while the cooperative is generally based on a hierarchical relationship. However, it must 

be noted that practically there is a form of hierarchy in almost all federal system. Even 

in CF there is a form of hierarchy in the distribution of powers, authorities and 

competencies; nevertheless, that form of hierarchy in CF is very thin and limited 

because of the vast territory of the authority that is distributed horizontally based on 

equality and self-rule. In other words, ‗collaborative federalism injects confederalism to 

the overall structure of the federal system.‘
169

 

 

Agranoff and McGuire argue, ―Cooperation‖ refers to working jointly with others to 

some end, seeking to be helpful rather than to hostile.
170

 The relationship in cooperative 

federalism is more formal and implies some hierarchy among the different orders of 

government. Also, cooperative federalism, which is about law making, is generally 

binding.
171
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Another difference is that ―collaboration‖ is informal and implies a heterarchical, or 

equal partnership among all the governments.
172 CF, which is about policy coordination, 

is legally nonbinding.
173

 CF is often characterized by the principle of codetermination of 

broad national policies more than either national government or the model of more 

competitive.
174

 Therefore, Cameron argues that ‗the co-determination, collaborative 

model, involves two or more levels of governments working together as equal 

authorities.‘
175

 Thus, the collaborative model is opposite to dual federalism,
176

 and 

different from cooperative federalism. 

Whereas cooperative and collaborative federalism are both based on interdependence 

and coordination, competitive federalism is based on both levels of government being 

independent and in conflict with one another.
177

 Moreover, there are no specific 

institutions to coordinate and regulate their relations.
178

 Seemingly, at least in theory, 

both levels of government have their own spheres for working independently, without 

interference from the other side.
179

 

Second, CF can be simplified through its definitions. In general, McNamara defines 

collaboration as ―an interaction between participants who work together to pursue 

complex goals based on shared interests and a collective responsibility for 
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interconnected tasks which cannot be accomplished individually.‘
180

 Additionally, 

Agranoff and McGuire define the collaborative approach as ‗a concept that describes 

the process of facilitating and operating in multi-organizational arrangements for 

solving problems that cannot be achieved, or achieved easily, by single 

organizations‘.
181

 Similarly, CF, as defined by Cameron, is: 

The process by which national goals are achieved, not by the federal government 

acting alone or by the federal government shaping provincial (subunits) 

behaviour through the exercise of its spending power, but by some or all of the 

provincial  governments and the territories acting collectively.
182

  

 

Other scholars define collaborative governance broadly as ‗the processes and structures 

of public policy decision making and management that engage people constructively 

across the boundaries of public agencies, levels of government, and/or the public, 

private and civic spheres in order to carry out a public purpose that could not otherwise 

be accomplished.‘
183

 It consists of ‗multi-partner governance, which can include 

partnerships among the state, the private sector, civil society, and the community, as 

well as joined-up government and hybrid arrangements such as public-private and 

private-social partnerships and co-management regimes.‘
184

  

 

As implied from those definitions, the role of the FG in the collaborative model appears 

as a facilitator rather than an overseer of the SGs. Therefore, the participation of subunit 

governments with federal governments as an equal partnership in the decision-making 

process and making policies enhances all the governments to accept the decisions that 

resulted from the negotiations over disputed matter.
185

 Another element of CF is that it 

deals with powers that are not settled constitutionally, but rather an open-ended process, 
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which they should be solved through informal means, such as intergovernmental 

relations,
186

 especially by working with all levels of governments collectively.
187

  

Third, CF can be embodied in two forms within a federation; vertically and 

horizontally. The first one is between the federal and subunit governments, which is 

based on premises that recognise all governments‘ possession of strong fiscal and 

jurisdictional tools. The second level is between the SGs among themselves and their 

local governments. This is primarily based on the constitutional idea that there are some 

matters which exclusively belong to the local governments; therefore, it would be their 

right to make policy and decide together their means to achieve common goals.
188

 

Moreover, this collaborative intergovernmental relationship could arise between federal 

and local governments directly.
189

 As a result of this interdependence, an effective 

policy becomes the subject of and dependent on coordination among various levels of 

governance 

For this purpose, in almost all federations, it is indispensable to establish formal and 

informal councils, forums, committees and conferences to activate intergovernmental 

relationships and implement the collaborative rules and procedures. These councils hold 

meetings frequently for examining the level and scope of collaboration among different 

levels of governments through first ministers, ministers, officials. They discuss common 

problems, sharing information for achieving common ends.
190

  

 

2.4.2 Assumptions of Elazar’s Theory of Collaborative Federalism 
 

Collaboration is the foundation of Elazar‘s theory of federalism. Generally, 

collaboration, as employed in Elazar‘s theory, refers to ‗policy-making through 

promotion of dialogue, shared understanding of values, mutual engagement, 

deliberation, consensus-building and agreements. It is about building commonality, 
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alignment of activities, discussion, and preparedness to compromise.‘
191

 Furthermore, in 

a collaborative model partners do not need to give up on their beliefs and agree on 

everything. What they need is to build an area of mutual understanding and trust, and 

after doing so, they can move from stage to stage, as a process to realizing shared 

ends.
192

 However, there needs to be a clear commitment to common aims and a degree 

of collaboration for reaching these aims.
193

 

Elazar emphasises intergovernmental relations (IGR) as an indispensable means for 

establishing collaborative federalism. For Elazar, IGR mainly refers to particular ways 

and means of operationalizing a system of government.
194

 It is a federal-provincial 

diplomacy.
195

 William Anderson defines IGR as ‗an important body of activities or 

interactions occurring between governmental units of all types and levels within the 

federal system.‘
196

 Additionally, IGR may involve informal cooperation, contracts for 

simple sharing, interchange of personnel, interdependent activities, grants-in-aid, tax 

offsets, and shared revenues.
197

 It refers to the process of cooperation and coordination 

between two or more governments interactively to develop and execute the public 

policies and programs.
198

 It must be noted that even though IGR is a significant 

mechanism for federal systems, it is presumably utilised in almost all systems, such as 

the United Kingdom.
199

 

Intergovernmental Relations constitute important mechanisms and channels in all 

federations for resolving differences arising from the sharing of powers and the overlap 
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of these powers and jurisdictions between the federal and subnational governments.200 

As Cameron argues ‗Indeed, intergovernmental relations (IGR) is the workhorse of any 

federal system; it is the privileged instrument by which the job – whatever the job – gets 

done. IGR operates at the interface between what the constitution provides and what the 

practical reality of the country requires.‘201 Iraq is no exception to this principle.  

Accordingly, there is a need for the appropriate intergovernmental institutional 

mechanisms to be in place to enable collaborative federalism to operate in Iraq.  

There are several factors contributing significantly to shaping the structure of 

intergovernmental relations in federal countries.202 These factors are certainly different 

in the federal countries because of the distinct aspects and foundations of each federal 

system; however, there are similarities among countries, which may provide a basis for 

learning from each other. For example, Iraq can learn some important lessons from the 

Canadian experience, especially regarding the need to adopt some models of 

intergovernmental institutions.  

 

Another feature of Elazar‘s theory of CF is its structure in relation to the position and 

role of the federal government. For Elazar, the federal government does not have a 

higher status over other SGs, especially with respect to decision making over the federal 

issues and conflicts. Equal partnership and collaboration, Elazar argues, must replace 

the hierarchical system. This is an important feature of collaborative federalism that 

makes it very significant for dealing with issues of federalism in Iraq. One of the main 

reasons of conflict over oil management in Iraq is the difference between the (KRG) and 

the FG over the status, position and role of the FG within the federation, especially 

regarding oil management. Thus, this theory provides a guiding tool to investigate the 

nature of the conflicts and suggests alternative solutions for the role of the FG without 

undermining its constitutional power. 
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2.5 The Rationale for Collaborative Federalism 
 

All theories of federalism - directly or indirectly, implicitly or explicitly - assume that 

collaboration is a central element of any federal system. It is almost impossible to find a 

federation which operates without any interaction between the levels of governments. 

Interactions require a degree of collaborations. Elazar and other scholars have 

developed the principles of federalism based on that simple, yet significant, rationale. 

The following point further explains that proposition.     

 First, the inevitability of overlaps and interdependence within any federal system is 

unavoidable. This is the main rationale for adopting CF. ‗It is almost impossible 

practically for both levels to exercise their powers entirely in isolation from each 

other.‘
203

 Jurisdiction can never be distributed so accurately as to avoid overlap between 

the responsibilities of these levels.
204

 Because of that, the activities of each level of 

government inevitably affect those of the other levels.
205

 Each level tries to operate with 

new matters, which are not explicitly indicated in the federal constitution. Similarly, 

when there is a provision that holds more than one interpretation, the coordination 

among different levels of federation becomes necessary.
206

 The conflicts between the 

FG and KRG in Iraq are a clear example of unavoidability of conflicts and overlaps of 

authority within a federation. Elazar‘s theory is relevant and useful to understand Iraqi 

federalism partly because it is built on that assumption of overlap and inevitable 

conflicts.  

Second, wherever there is federalism, there are concurrent or shared powers. CF, Elazar 

asserts, can deal with issues raised because of shared powers. It deals with those issues 

mainly through constructing mechanisms and institutions for IGR. Again, Iraq is a 

recent example of the existence of serious issues raised because of shared and 

concurrent powers. Watts argues;  

The inevitability of overlaps and interdependence in the exercise of power by 

different levels of governments, within federal state, over common or concurrent 

competences needs existence of processes and establishments to smooth 
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intergovernmental collaboration for those jurisdictions based on equal 

partnership among all orders. This has required extensive consultation, 

cooperation and coordination between different levels of governments.
207

  

This is particularly significant for providing a framework for oil management in Iraq as 

most of its conflicts emanate from concurrent and shared constitutional powers. 

Moreover, it is observed that ‗overlapping may arise due to the distribution of revenue 

between two levels of governments in such a way that each of them has exactly enough 

to perform the tasks assigned to it by the constitution, especially when there is injustice, 

or unequal distribution of revenue across the country.‘
208

 Thus, as Watts argues, the 

IGR and processes within a federal state have a significant role regarding adjustment of 

financial arrangements.
209

 

Third, each unit or level of government within any federation tries to maintain the 

maximum level possible of self-rule. This is something that often causes many problems 

within any federation. It also causes a fragmented and polarized federal system.
210

 Such 

wicked problems
211

 ‗require the attention of multiple agencies working in 

partnership.‘
212

 Oil management in Iraq is partly a conflict over self-rule claimed and 

defended by the KRG against the FG. Elazar realises that problematic hidden ambition 

within any federalism. Therefore, he articulates his theory to embrace that ambition 

within a broader framework of collaboration based on equal partnership.   

Fourth, the difficulty of changing the constitution formally requires less rigid 

alternatives in the federal system. In this case, political leaders and citizens would look 

for solutions through the informal adaptation of what had already proved a highly 

flexible regime, rather than through constitutional change.
213

 Thus, CF can be an 

alternative to the rigid process of constitutional amendments. CF can achieve that 

through facilitating mechanisms for "Accords," "Declarations," and "Framework 
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Agreements."
214

 Therefore, CF is also called ―treaty federalism‖, which refers to the 

negotiation of non-constitutional agreements between the two levels of the governments 

for the functioning of the federation in cases where it is difficult to change the 

constitution because of its rigidity.
215

  

This is what Iraq needs realistically because its constitution contains ambiguous clauses 

for oil management within the federation and its amendment is a rigid process.    

Fifth, Judicial systems and institutions are unable to resolve all disputes, particularly of 

a political nature, that may arise within federal systems. Despite their significant role in 

establishing and maintaining federalism, judicial institutions are not the only possible 

responses to all complex political, economic and legal issues of federalism.
216

 This is 

especially the case in Iraq as it is still in the process of building its judicial institutions 

and the rule of law. Most of the conflicts are political in nature and require political 

responses. These responses require political collaboration more than a simple judicial 

decision. Nevertheless, there is still an important role of the judiciary which is to 

determine the constitutional boundaries of the context of IGR rather than direct 

interference in the issues that are operating within IGR.
217

 This again indicates why CF 

can be a proper theory for dealing with oil management in Iraq, which will be given 

more details in a separate chapter in this thesis. 

Sixth, federalism is always vulnerable to new issues, problems and conflicts. These 

issues are expected from federalism because it entails a more ‗dynamic process of 

cooperation and shared action between two or more levels of government, with 

increasing interdependence and centrist trends.‘
218

 This requires a flexible system such 

as collaborative federalism and a flexible mechanism such as IGR to respond to these 

unexpected matters.
219

 CF, Elazar and other scholars find, can be effective for that 

purpose because it is efficient,
220

 and contains mechanisms for achieving efficiency.
221 
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Moreover, it is more workable practically because it rests on the agreement of all 

stakeholders.
222

  

In addition to these reasons and justifications behind the adoption of CF, Elazar 

assumes that establishing CF requires the following pre-requisites. Firstly, there must 

be a minimum level of trust among the stakeholders. According to Cameron, ‗successful 

collaboration depends on high levels of mutual trust among the participants and their 

internalization of its implicit norms. Instead, there is some indication of considerable 

cynicism among officials at both levels with respect to the rhetorical promises of 

collaboration.‘
223

 When applying this theory to Iraqi oil management, this element may 

face significant challenge to its application because of the absence of trust among Iraqi 

groups, especially between KRG and the central government. 

 

Secondly, CF requires the existence of the spirit of coordination and collaboration 

among the stakeholders. This ‗can be manifested in sharing through negotiation, mutual 

forbearance and self-restraint in the pursuit of goals, and a consideration of the system 

as well as the substantive consequences of one‘s acts.‘
224  

Finally, CF presupposes a willingness to engage in comprehensive and continuing 

bargaining among the stakeholders. Bargaining must be an integral and legitimate part 

of the CF. As Elazar argues, ‗a major part of the politics of federal systems is to 

maintain the openness of bargaining both in terms of the bargaining itself and access to 

the bargaining table.‘
225

 

These assumptions have led Elazar to build his theory of CF. For Elazar, IGR and 

negotiated coordination among the national or federal and constituent governments 

regarding the unresolved matters are considered as one of the significant political forms 

of federalism. Many problems, he argued, can be solved based on the principles of the 
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diffusion and the sharing of power regarding political, social, economic and other 

collective aspects and concerns.
226

  

Furthermore, Elazar developed this approach in a systematic and well-organized way. 

His emphasis on collaboration comes from his realisation of the political system as a 

system of distribution and division of power and responsibilities. He assumes that 

political systems have a problem of dividing the responsibilities of government between 

general and local authorities. This problem is an important aspect of federalism, 
227

and 

CF is a response to that problem.  

 

2.6 Limitations of collaborative federalism 
 

Despite all the above-mentioned assumptions and elements of CF, its applications can 

face the following challenges and limitations.  

Elazar believes that two factors can threaten collaborative system within the matrix. The 

first is the threat of administrative hierarchies, which in their modern form came with 

the complexity of societies induced by the industrial revolution and were different from 

legislative and executive branches. The second is the tendency toward creeping 

"prefectorial administration" in federal government or an attempt to reify the hierarchy 

or pyramid. The states and localities remain "in place," and even are given greater 

administrative or managerial responsibilities, but at the cost of their freedom to function 

as political entities. ―Such prefectorial administration‖ is inconsistent with the federalist 

theory of collaborative administration.
228

 In the French prefectural system, which was 

established by Napoleon, the country is divided into areas and places a prefect  to 

represent the whole government in each area, and he/ she has a great  authority over all 

agents in specialized fields in such area.
229 

Another significant challenge to CF is what is called ―the joint decision trap‖. ‗This may 

happen when autonomous, interdependent actors committed to consensus decision-

making seek to make decisions. In this process, the time and cost of coordination can 
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escalate; solutions may be avoided or simply express the lowest common 

denominator.‘
230

 ‗The political and institutional concerns of the actors for status and 

recognition to win credit and avoid blame can dominate the substantive issues 

themselves.‘
231

  

Furthermore, CF may not be able to meet the democratic expectations of citizens. It may 

undermine the democratic accountability because of its undemocratic mechanisms. 

Clearly, CF may lead to undermining legislative power by making the executive branch 

the dominant power for dealing federal issues.
232

 Hence, it can reduce the accountability 

and transparency of governments to the public. In short, it has the potential for 

weakening the democratic legitimacy of the political system.233
 As Cameron rightly 

observes, ‗these expectations appear to outpace the very limited advances that have 

been made to democratize the process, and there is nothing in the process of CF that 

will make this task any easier.‘
234

  

Similarly, due to the lack of competition among different orders or levels, the 

collaborative approach may undermine the democratic accountability of all 

governments to their own electorate. 
235

 Based on that rationale, Watts argues that the 

need for a sort of a combination of cooperation and competition among different 

governments is a significant requirement for avoiding the harmful consequences from 

conflict in areas of interdependence.
236

 

Another challenge to CF is the lack of constitutional and legislative base and its lack of 

a binding enforcement mechanism.
237

 Because it is an informal process, its decisions 

and mechanisms may face great challenges of legitimacy and validity. This challenge 

makes collaborative systems ―fragile.‖
238

  

Moreover, it has been criticised as a "cartel of elites," like collusion between 

collaborating governments, in which national and subnational governments manage the 
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system in order to serve their interests, and empire-building ambitions.
239

 ―The danger,‖ 

some argue, ‗is that some of the primary virtues of a federal system- such as innovation, 

experimentation, variety, and competition- will be lost in an over-zealous search for 

harmonization, consistency, and agreement.‘
240

  

Those challenges indicate that the application of CF, similar to all other theories of 

federalism, can face significant limitations. It cannot have general and efficient 

applications in all political systems without serious challenges. Elazar himself does not 

claim that his theory of federalism is flawless. However, despite all the critics it faces, 

collaborative federalism as conceptualised by Elazar can be the base for understanding 

the nature, rationale and foundation of federalism, and can be employed as a theoretical 

tool to examine the challenges of various forms of constitutional federalism including 

that of Iraq. His theory has been adopted in this research because of its applicable and 

relevant feature of the problems of constitutional federalism in Iraq.  

However, it must still be acknowledged that there are other theories of federalism that 

may contain useful theoretical tools for examining federalism in Iraq. These theories 

include sociological theory,
241

 constitutional theory,
242

 Bargain theory,
243

 Asymmetry 

and symmetry theory,
244

 political and ideological theory,
245

 and economic theory.
246

  

Despite the differences between all theories and federal systems that exist, there are 

however some universal features common with these regimes. A federal system usually 

requires the presence of at least two levels of sovereign governments; the federal and 

the subunit governments. Each of the levels has a kind of independence at work and in 

the provision of services in the proceedings, without referring to each other. Another 

important issue is that the existence of written Constitution guarantees the powers of 
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these governments.
247

 It is however important to stress that there is no universal or 

general principle that describes accurately the size of the powers and authorities to be 

enjoyed by the different levels within the federal state. What is familiar is that regions 

or units in some federal systems have less power than their counterparts in other 

regimes.
248

 What appears most common is that each of these levels must concede to 

another for some competencies or functions and authorities.
249

 Also the existence of an 

independent judicial authority to adjudicate in the conflicts between the governments is 

another requirement for any successful federal system.  

Hence, this thesis focuses on the Elazar's theory, which I refer to as the collaborative 

theory or CF. This theory will be brought into discussion in order to reveal the nature of 

the relationship between the FG and the SGs particularly the KRG in Iraq, especially 

with respect to the distribution of powers over oil management. 

 

2.7 Natural Resources Management in Collaborative Federalism  
 

The existence of natural resources in a federal country often leads to disputes over its 

management and the distribution of their revenue. The issues are mostly centred around 

whether a centralised or non-centralised system prevails?
250

      

The distribution of competencies between the FG and the SGs over the NR, particularly 

oil and gas, differs from one state to another according to the circumstances inherent in 

each union. These conditions may include political, economic, or social realities as well 

as the historical determination of property rights and legal considerations which govern 

the principle of participation in the term of the competencies. As Watts indicates, ‗there 

is no single model of federalism or of federal financial arrangements that is universally 
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applicable everywhere.‘
251

 Nevertheless, in most cases, these revenues are dealt with in 

either an extremely centralized or a decentralized way.
252

 For that purpose, federal 

systems offer a variety of constitutional solutions regarding the level of the 

governments involved with respect to ownership of natural resources and their 

revenues. Nevertheless, almost all federal systems require a degree of collaboration 

among the different levels of governments within a federation. 

Such collaboration is particularly important for managing NR because these resources 

play a significant role in establishing federalism in terms of stability, progress, and 

economic development. At the forefront of these resources, oil and gas have their 

priorities because they generate significant income with relatively little cost. Mostly, it 

is observed that federal countries that depend on NR face major challenges and 

problems regarding the legal, political and economic management of these resources as 

well as what is called the issue of ‗resource curse‘.
253

 Usually, these resources are 

existing unevenly within a federation, where they are located in certain parts while 

lacking in other parts. Therefore, conflict between the federal and SGs occurs, or even 

among the subunit governments themselves, over controlling these resources, and over 

sharing the revenue.
254

 This presents another essential point regarding NR in federal 

systems, which is the issue of managing and revenue sharing between federal and 

subunit governments.
255

  

This is a crucial point because the financial resources (a) play a major role in 

determining the relative political and economic impact and influence of the different 
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governments within the polity, (b) they are a major means for facilitating flexibility and 

adjustment, and (c) these resources shape public attitudes about the costs and benefits of 

the activities of different governments.
256

 Watts also maintains that understanding 

intergovernmental financial relations needs knowledge of the political context within 

which they happen since it is often the result of political compromises.
257

 He added, in 

the dynamics of federal and IGR, it is highly important to take into account the broader 

social and political context within which these financial relations operate.
258

 

Therefore, regarding NR management and revenue sharing, many principles, models 

and mechanisms have been adopted in federal systems. In this regard, scholars express 

their views from different perspectives. Some argue that federal systems should focus 

on the issue of the community. Which political unit of a country constitutes the 

community? If the answer is that the FG represents the whole community, all the 

resources, including the revenue, must belong to the country as a whole, and the FG has 

the right to control over these resources alone wherever they exist, and the reverse is 

true
259

 On the other hand, Boadway and Shah argue that when the federalism is 

constituted based on ―coming together‖ from previously independent jurisdiction states, 

the ownership of public property and NR rights that they already enjoyed, would be 

retained for them. Consequently, the revenues of the ownership of NR revert to sub-

units‘ governments alongside the responsibility for managing development.
260

  

Regarding the system of revenue sharing, George Anderson suggests there are two 

contradictory principles in this area, namely, the principle of ―equity‖ and the principle 

of the ―derivation.‖ The first principle concentrates on revenue sharing on a large scale, 

regardless of any consideration regarding the ownership, the location and who produce 

oil, while the second principle focuses on preserving part or all of the income for the 

benefit of producing regions, or for the areas where the NR are found.
261

 Accordingly, 

the principle of ―derivation‖ is related to the principle of the legitimacy of the 
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ownership of the resources, whether the owner is the constituent units as in Canada, or a 

FG as in Nigeria.
262

 

Despite the constitutional distribution of powers between the FG and SGs over NR 

including oil and gas, there are still serious disputes and conflicts over oil management 

and revenue sharing. The reasons may include constitutional ambiguity such as in Iraq, 

overlapping of the jurisdictions among different government levels within a federation, 

and the constitutional deficiencies that do not cover every matter related to natural 

resource in this regards. In addition, the traditional hierarchical governmental 

institutions may be unable to deal with contemporary problems arising from natural 

resources management (NRM).
 263

 Such potential sources of conflict make the 

collaborative approach inevitable for managing natural resources in Iraq.   

Additionally, collaboration becomes indispensable in the case of common fields 

between more than one region, province or state. The fields of oil and gas may extend 

for tens of miles and passing other regions‘ boundaries. Conflicts or competition among 

these powers may arise as everyone tries to extract as much of the resource as 

possible.
264

 

Furthermore, collaborative model is an important mechanism for overcoming the 

internal tensions over NR by realizing a balance between the ideas that see natural 

resources as a national heritage and those who claim that it should be the property of the 

SGs. This seems to be a common ground and starting point for reaching a balance 

between the two primary goals of the federal system, namely a self-rule and shared 

rule.
265

 This is only possible with a system of collaboration that deals with the issue in a 

very broad social, economic and political framework.  

CF may consider creating ‗a joint federal, multi-state institution for the sole purpose of 

developing consensus-based plans that will be used by the various jurisdictions to 

manage federally designated natural resources.‘
266

 This approach can accommodate the 
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interests of all stakeholders in a federation. It achieves that mainly through addressing 

the unclear and disputed issues through providing procedural foundation and 

institutional system for solving the disputed responsibilities and authorities.
267

 This 

approach is also capable of satisfying the ambitions of SGs, as well as the FG, regarding 

their share of the resources.
268

 There are successful examples in that regard such as 

Canada,
269

 USA,
270

 and Australia.
271

 

In addition to IGR and institutions, the collaborative approach may solve conflicts 

resulting from overlapping jurisdictions related to oil and gas management through 

political negotiations between national and sub-national governments. Although the 

judicial system and the courts can play a significant role in resolving some conflicts, 

they may not be as efficient as political and other governmental institutions.
272

 This is 

an advantage, more than a challenge, especially for Iraq, because judicial mechanisms 

have not been effective. Hence, reaching solutions based on collaboration through 

negotiated cooperation among all levels of governments is more possible and effective. 

A significant element of CF is that it considers that broader social, economic and 

political context of financial relations, more than the rigid legal, constitutional context. 

There are many motivations that make CF more relevant and effective for oil 

management in Iraq and for resolving any other conflict within the federations. For 

instance, there are constitutional provisions setting the foundation for collaborative 

federalism, such as the concurrent or the shared powers in the articles 112,113, and 

114.
273

 In addition, the political and social structure of Iraq requires a principle of 

consensus rather than the rule of the majority. Furthermore, Iraq is a parliamentary 

federal system based on the fusion of executive and legislative powers, which makes the 
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executive branch the most powerful authority.
274

 Also, Iraqi federalism is a highly non-

centralized federal system with a weak regional representation in the federal institutions. 

In addition, the constitution is very rigid to amend. These issues set a supportive 

foundation for dealing with the conflicts of oil management in Iraq through establishing 

most of the elements and principles of collaborative federalism as outlined throughout 

this section of theoretical foundation. Hence, adopting a new model, whether it is 

―collaborative federalism‖, or as some call it "collaborative management" or 

"consensus-based model",
275

 appears to be a viable option for Iraq. 

 

2.8 Conclusion 
 

Federalism has many types and forms reflecting different philosophical foundations and 

purposes. CF is one of the forms adopted and practised in many countries. The essence 

of this model, which underpins an understanding of Elazar‘s theory for federalism, is 

collaboration. This chapter outlined its features and principles as understood by Elazar. 

Analyzing different dimensions of Elazar‘s theory of CF indicates that this model can 

be a suitable theory for understanding Iraqi federalism and dealing with its issue of oil 

management between the FG and the KRG.  

To investigate the validity of CF in Iraq, the rationale behind this presumption becomes 

more obvious and convincing once the background, political context and constitutional 

design of Iraqi federalism is examined in the next chapter. 
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3 Chapter Three: The Constitutional Foundations of Federalism 

in Iraq 

 

3.1 Introduction 
 

This chapter is dedicated to examining the historical development, political context and 

constitutional structure of Iraqi federalism as a foundation for understanding the 

challenges currently facing Iraqi federalism, especially the challenges of oil 

management. The chapter aims to reveal different aspects of the distribution of powers 

between various levels of the federation. The importance of this chapter, therefore, 

comes from its analysis of the way Iraqi political actors have understood the 

distribution, division and share of powers, particularly regarding oil management, and 

its assessment of the scope for developing collaborative federalism (CF) in the 

country.
276

 In sum, this chapter attempts to answer the following questions: How did 

federalism emerge in Iraq and why? And how did the constitutional drafting process 

motivate different levels of governments within the Iraqi federation to adopt and 

practice CF with the aim of solving problems and achieving common goals? 

 

3.2 General Background on Iraqi Legal System 
 

The story of Iraq, as a modern state, began at the end of the First World War. What is 

now called Iraq was previously part of the Ottoman Empire from 1534 until 1918.
277 

The administrative divisions under the Ottoman rule for so-called today Iraq passed 

through different stages.
278

 However, it can be said Iraq was generally divided into three 

semi-autonomous provinces (wilayat in Arabic, and vilayet in Turkish): Baghdad, 
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Basra, and Mosul.
279

 After the breakdown of the Ottoman Empire and following the 

occupation of the region by the British Army (1914 - 1918), these three wilayats were 

put under the British Occupation and Mandate. Later, the modern Iraq was established 

as an independent country in 1921.
280

  

Since its establishment in 1921, Iraq has witnessed many political, religious and ethnic 

tensions, wars, invasions and international interventions. One of the main reasons for 

these events and changes is the political and constitutional system of Iraq and its 

complex and diverse social composition, comprising different racial, ethnic and 

religious groups.
281

 

When the British colonial authority created Iraq and formed its political system in 1921 

as a constitutional monarchy based on a centralized system, it disregarded the will of the 

Shiite and Kurds (whether intentionally or unintentionally).
282

 This disregard has 

triggered political conflicts among Iraqi socio-political groups.
283

 Apparently, the Kurds 

issue was the most significant case of these internal conflicts.  

The Kurdish issue started with the breakdown of the Ottoman Empire, where Kurds 

constituted the majority in Mosul wilayat. Once the empire collapsed, the Kurds in their 

own areas, similar to the Arabs and Turks, tried to achieve self-determination. They 

sought the autonomy which they were promised by the Treaty of Sèvres on August 

1920. However, they were denied this right by the powerful states such as Britain and 

also by Turkey. 
284
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The Kurds in Iraq have never wanted to be ruled by Baghdad.
285

 But the policy and 

interest of the British and the Iraqi state in Baghdad required making Kurdistan part of 

modern Iraq.
286

 Thus, they were prevented from becoming independent.  

On the 24
th

 December 1922, Britain and the Iraqi government announced a statement to 

grant the Kurds a degree of autonomy in their areas, within the boundaries of Iraq.
287

 

However, because of the hardening of the position of both sides, Kurdish and Iraqi, 

during the talks, the project failed. As a result, the relationship between the British and 

the Kurds, led by Sheikh Mahmoud, strained and the war broke out again. Therefore the 

British and the Baghdad government resorted to force to suppress all the revolts of the 

Kurds against them.
 288

  

Despite the Kurdish demands for the establishment of an independent state in the Mosul 

wilayat, modern Turkey was demanding the annexation of Mosul, while Britain was 

striving to annex Mosul to the new Iraqi state. Therefore, the so-called Mosul problem 

emerged between the Turkish, British and, later, the Iraqi governments.
289 The conflict 
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began after the Armistice of Mudros on 30 October 1918 and was ended by a League of 

Nations resolution of 16 December 1925 which annexed Mosul to Iraq.
290

  

The economic interests of the British Mandate and other powers played an obvious role 

in disregarding the Kurds‘ claim for self-determination. Oil was certainly a key factor 

because there were indications of huge oil reserves under Mosul wilayat, specifically in 

the Kurdish region of Kirkuk city.
291

 As Sluglett argues;  

The oil of Mosul, the location of the northern frontier of Iraq, and the financial 

problems and difficulties of the Iraqi government, formed the chief 

preoccupations of Anglo-Iraqi relations during the two years which followed the 

ratification of the treaty by the Constituent Assembly in June 1924. These three 

issues are closely interconnected, though each has its own history and 

background. Exploitation of Iraqi oil by any or all of the Allied powers required 

that Mosul should remain part of Iraq, and ensuring that Iraq would be able to 

defend its territory involved straining the meagre financial and strategic 

resources of the Iraqi government to the utmost, emphasising yet again its heavy 

dependence on Britain.
292

  

Another reason behind making the Mosul Wilayat part of the new Iraq was to achieve a 

balance between the Sunni and the Shiite Arabs. The majority of the Kurds are Sunni, 

therefore together with the Arab Sunni make a half of the population of Iraq, which the 
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rest are the Shiite Arab.
293

  However, by putting the power into the hands of the Sunni 

Arab minority, the British authority created another major political problem for Iraq, 

namely excluding the Shiitte from political power.
294

 Forcing the Shiites, which 

constitute the majority of Iraqi population, to live under the rule of a Sunni authority 

would not achieve anything other than political instability. 

After the establishment of Iraq, its first constitution was designed in 1925.
295

 The first 

seed of decentralization in Iraq can be found in this constitution. Part VII of the 

constitution, which consisted of four articles, was basically intended to introduce a 

decentralized administrative system for administering the provinces. Article (109) stated 

that the establishment of administrative regions would be by a special law, thus Act No 

58 of 1927 was issued.
296

  Nevertheless, practically, the councils of the units were 

merely consultative bodies. They had no real decentralized power, neither financially 

nor administratively. The system was later replaced by The Law of Administration of 

Alwiya (provinces) No. 16 of 1945, which gave the units a legal personality and 

adopted a form of decentralized administration.  

Moreover, Article (111) specified that municipal affairs in Iraq would be administered 

by municipal councils under a special law.
297

 Pursuant to this provision, the Law No. 84 

of 1931, which was called the "Law of Administration for the Municipalities." was 

issued.
298

 Later, the law of administration of villages‘ No. 16 of 1957 was passed, which 
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granted a village a legal personality, and stipulated rules on the formation of village 

councils,
299

 and the issuance of the law of Municipal Administration  No. 165 of 1964. 

Despite those attempts that embodied the popular participation in a limited way in the 

councils of the local administration, the administrative system of Iraq during the 

Monarchy period was not decentralized, but rather, it was structured in a centralized 

manner.
300

 Even though there was a legal framework for administrative decentralization 

in Iraq, supported by a number of legal acts, that framework did not lead to the 

establishment of a real and effective decentralized administrative system in Iraq mainly 

because of the strong tendency towards centralization by the monarchy.   

After the political system of Iraq changed from constitutional monarchy to a republic 

following a military coup in 1958, most of the previous laws were changed or amended. 

A new interim constitution in 1958 ended the relatively democratic system in Iraq by 

abolishing the parliamentary system,
301

 dissolving the powers of the former prime 

minister, and giving all the powers to the president.
302

 This dictatorship lasted in 

different forms until the US invasion in 2003. Throughout that period, the political and 

even administrative systems in Iraq were totally transformed to a strict centralized form. 

This can be observed by examining the constitutions and legal provisions issued in that 

period.  

Similarly, in the interim constitution of 1964, there were no major changes in the 

centralized administrative system. Then, with the arrival of the Arab Baath Party to the 

power by a coup in 1968, almost all authorities and powers were highly and strictly 

confined to the central authority. After the issuance of the interim constitution of 1970, 

a kind of political and administrative change occurred in Iraq with the adoption of a 

decentralization model.
303

 The constitution stated ‗the Iraqi People are composed of two 
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principal nations: the Arab Nation and the Kurdish Nation,‘ and it acknowledged that 

the Kurdish language is an official language in the Kurdish areas.
304

 That 

acknowledgment was a significant achievement for the Kurds and it was one of the 

important constitutional documents that recognized the right of the Kurds. 

Moreover, there were some more attempts by the Baath regime to decentralize the 

administrative system by issuing the Province‘s Law (No. 159 of 1969),
305

 which 

remained in force till 2003,
306

 and Local People‘s Councils Act No. 25 of 1995.
307

 

Nevertheless, these laws were just a formality on paper, and did not change anything in 

the strictly centralized system.
308

 

Therefore, the political, legal and administrative systems in Iraq have strictly been 

centralized since its establishment until 2003. The central government was controlling 

all channels of decision making by the executive leadership in Baghdad.
309

 This 

centralized system did not create a legal framework for solving the internal political and 

ethnic problems, especially the Kurds‘ demand for a degree of self-governance.  

Since the creation of Iraq, the Kurds have never stopped struggling and fighting for their 

political self-determination.
310

 This is one of the issues that the previous governments 
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and the Baath party had to deal with immediately after they took power. In 1963, the 

Ba‘athist regime promoted the so-called decentralization law, which was supposed to 

grant the Kurds a kind of autonomy to manage their own affairs in large parts of the 

Kurdistan Region. The project was aimed at dividing Iraq into six provinces, including 

one in the north, consisting of Erbil, Sulaymaniyah and Dohuk. The project made 

Kirkuk the oil-rich city outside the Kurdish self-administration. The project disappeared 

and was not implemented on the ground where the parties did not reach any 

agreement.
311

 Three years later, on June 29, 1966, former Prime Minister Abdul 

Rahman al-Bazaz tried to put forward another project for decentralization in Iraq and 

the improvement of democracy at the national level, but the project failed as its 

predecessor due to the opposition of Arab nationalists within the military establishment. 

As a result, the fighting between the Kurds and the Iraqi government began again, until 

negotiations resumed in the early 1970s.
312

 

As a consequence of the 11
th

 of March 1970 Agreement, the Baath Party took an 

apparently significant legal step to satisfy the Kurds by the issuance of the Autonomy 

Law for the Kurdistan Region No. 33 of 1974.
313

 This was the first legal recognition of 

the existence of the Kurdish Autonomous Region (KAR). The law created an assembly 

of the region comprising two councils, a Legislative Council and an Executive Council. 

In fact, that system was only a formal procedure, as the power remained in the hands of 

the central authority because the central government controlled and managed the 

administrative organization in Kurdistan. Almost all of the representatives were 
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associated with the central authority and had to be loyal members and followers of the 

Baath party.
314

  

This law which supposedly gave administrative autonomy to the Kurds was the only 

practical step towards establishing a decentralised system in Iraq. However, it was not 

effective as the central government had created the assemblies in Kurdistan only to 

pretend that the Kurds had autonomy. Consequently, because the mentioned law did not 

meet the Kurdish national aspirations, the fighting between the Iraqi government and 

the Kurdish national liberation movement resumed in March 1974. The confrontations 

and conflicts ended after the Algeria Convention in March 1975 between Iran and Iraq 

under the mediation of Algeria. One of its provisions was to stop Iran from helping the 

Kurds, and then the Kurdish revolution was eliminated, until it was resumed once again 

in the 1980s, once again led by the Patriotic Union of Kurdistan until 1991. Hence, this 

centralized system remained strong throughout Iraq, including Kurdish areas, until 

1991.
315

 

In March 1991, the Kurds took advantage of Iraq‘s defeat in the second Gulf War and 

stood against the regime. This popular uprising led to the liberation of the majority of 

Kurdistan.
316

 As a result of the military repression of that uprising, Millions of Kurds 

fled to the Turkish and Iranian borders.  
317

As a result of this tragedy, the international 
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community intervened and created a ―safe haven‘‘ and ―no-fly zone‖ to protect the 

Kurds. The intervention came under the Resolution 688, which was issued on 5 April 

1991, by the Security Council of the United Nations.
318

 The failure of negotiations 

between the Kurds and the Iraqi government pushed the latter in October 1991, to 

withdraw all its administrative offices from Kurdistan.
319

 As a result, an election took 

place in Kurdistan for the first time in 1992, establishing the first Kurdistan Parliament 

and the establishment of a coalition government between the Kurdistan Democratic 

Party (KDP) and the Patriotic Union of Kurdistan (PUK). In addition, according to 

Resolution 22, the Parliament of Kurdistan (KP) unilaterally declared that the relation 

between the KRG with the central government would be based on federal principles. 

Thereafter, the Kurds ruled themselves for 12 years until 2003; the region was semi-

independent during that period,
320

 and it continued as such even after the occupation of 

Iraq in 2003.
321

 Even though the federalism declaration of 1992 by the Kurds was never 

recognized by the central government in Baghdad before 2003,
322

 it was a landmark 

declaration through which federalism was introduced to Iraq and welcomed by the Iraqi 

opposition groups in Salahaddin‘s Conference in 1992,
323

 and London Conferences in 

1993, 1999 and 2002. In the 2002 London conference, federalism was adopted by most 

of the participants as a basis for the future system of government in Iraq.
324
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Apparently, the history of centralization taught a significant lesson to the Iraqi groups. 

The lesson was that stability cannot be achieved in Iraq without an effective 

decentralized political and administrative system in which each political, religious and 

ethnic group would have an opportunity for self-government and participation in 

exercising power as equal partners.  

 

3.3 Development of Federalism and decentralization after 2003 
The legal system of Iraq changed after 2003. The first change started with the 

Transitional Administrative Law (TAL) in 2004,
325

 issued by the Coalition Provisional 

Authority (CPA) and the Iraqi Governing Council (IGC).
326

 This document was the first 

constitution to emphasize federalism as a new model of governance in Iraq.
327

 The TAL 

consisted of a preamble and nine sections comprising 62 articles. Article four addressed 

the form of the state and the type of political system, as well as the distribution of 

powers between the federal government (FG), subnational governments (SGs), regions 

and governorates.
328

 It confirmed that federalism and decentralization is a new system 
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for the distribution of powers between three levels of governments.
329

 Moreover, the 

article referred to the nature of federalism in Iraq, stating that federalism must be based 

on a regional or geographical basis rather than ethnic or sectarian bases.  

Additionally, TAL admitted the current status of the Kurdistan Regional Government 

(KRG) and the right of other provinces to establish new federal regions.
330

 Clearly, 

these constituted significant changes and a very ambitious structure for decentralization 

in a country which never had such a system. 

A more significant step was the Coalition Provisional Authority‘s (CPA) order No. 71 

on the 6
th

 April 2004, which reconfirmed these constitutional provisions and required 

practical steps towards the establishment of local governments based on the 

decentralized administration model.
331

 This order enshrined the principle of 

decentralization of governing power embodied in the TAL.
332

 However, the order was 
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not uniformly implemented and did not achieve all its aims. In addition to the political 

challenges, there were some other technical issues that created problems in 

implementing the order. For example, the order failed to secure sufficient revenues for 

the subnational governments in a way that would allow them to pursue the economic 

development for those entities.
333

 Moreover, there was an absence of qualified cadres in 

the governorates to perform the duties of the local administration in line with the new 

trend of decentralization.  

It can be argued, throughout this transitional period, that the drafters of the interim 

constitution and the Order 71 had many motivations and reasons for adopting 

federalism as a new model of governance. The philosophical foundation was clearly a 

reaction to what had happened to Iraq by the former regimes because of the centralised 

nature of the dictatorial regime under the governance of the Baath Party. The drafters 

clarified their vision in the Article 52 of TAL, by dividing decision-making across many 

governments within the country, instead of concentrating all the authority in 

Baghdad.
334

  

 

3.4 Federalism in the Iraqi Constitution 

The constitution of 2005 adopted federalism as a fundamental feature of the legal and 

political system in Iraq.
335

 Both federalism and the decentralization models were 
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confirmed and adopted in a number of the articles in the constitution.
336

 The first article 

of the constitution states ‗the Republic of Iraq is a single federal, independent and fully 

sovereign state in which the system of government is republican, representative, 

parliamentary, and democratic, and this constitution is a guarantor of the unity of Iraq.‘ 

Article 116 emphasises that ‗the federal system in the Republic of Iraq is made up of a 

decentralized capital, regions, and governorates, as well as local administrations.‘  

In addition, articles 117, 119 and 120 in the constitution emphasise the federal nature of 

the system. Article 117 specifically recognizes and confirms the federal status of the 

Kurdistan region as a special status, and other regions in the future. It states ‗First: this 

Constitution, upon coming into force, shall recognize the region of Kurdistan, along 

with its existing authorities, as a federal region. Second: This Constitution shall affirm 

new regions established in accordance with its provisions.‘ 

In general, the constitution reflected the aspirations of some Iraqi groups for federalism 

and a decentralized legal system. A brief examination of the division and distribution of 

powers and the federal institutions will further explain those aspirations.  

 

3.5 The Constitutional Institutions of the Iraqi Federation  

 This section will explore the potential positive aspects of the Constitutional provisions 

and the practical shortcomings of how they have been applied. In particular it focuses 

on the main federal authorities: legislative, executive and the judicial. 

Despite the notable difference of the Second Chamber in federations; in terms of 

composition, mechanism of selection of members, their powers, etc., the existence of a 

bicameral legislature is the hallmark of federalism.
337 Regarding its legislative 

institutions, the Iraqi constitution, as with most federal systems in the world,
338

 adopted 

                                                                                                                                                                          
Washington Post(October 26, 2005) <http://www.highbeam.com/doc/1P2-85835.html?refid=easy_hf> 

accessed November 29, 2018. 

336
 This constitution is available online at: 

http://www.iraqinationality.gov.iq/attach/iraqi_constitution.pdf. Accessed on 03/12/2013.   

337
 Lori Thorlakson, ‗Comparing Federal Institutions: Power and Representation in Six Federations‘ 

(2003) 26(2) West European Politics 1.  

338
 Micheal Burgess, Comparative Federalism: Theory and Practice (Routledge 2006). 

http://www.iraqinationality.gov.iq/attach/iraqi_constitution.pdf.%20Accessed%20on%2003/12/2013


75 
 

the Bicameral Legislature,
339

 comprising the Council of Representatives (CoR) and the 

Federation Council (FC).
340

  

Article 49 states ‗First: The Council of Representatives shall consist of a number of 

members, at a ratio of one seat per 100,000 Iraqi persons representing the entire Iraqi 

people. They shall be elected through a direct secret general ballot. The representation 

of all components of the people shall be upheld in it.‘ The electoral term of this Council 

of Representatives shall be four calendar years.
341

 According to the Article 61, this 

chamber exercises the following competencies: enacting federal laws, monitoring the 

performance of the executive authority, electing the President of the Republic, the 

ratification of international treaties. Moreover, it approves the appointment of the 

President and members of the Federal Court of Cassation, the Chief Public Prosecutor, 

and the President of Judicial Oversight Commission, ambassadors and those with other 

special grades, based on a proposal from the Council of Ministers. 

With regard to the Federation Council, in most federal systems, the upper chamber 

grants the right to the sub national governments to be represented as equal members, 

regardless of their size, populations or even the importance of a unit. In other words, the 

upper chamber is a constitutional guarantee given to the sub-national units‘ interests, 

especially the minorities, in order to participate in the federal power with the majority 

communities. The second chamber can be an intergovernmental relations institution. 

This is the case in the Bundesrat in Germany, where it has a significant role in 

coordination and cooperation between federal and regional governments.
342

  

Lijphart argues, ‗two conditions have to be fulfilled if this minority representation is to 

be meaningful: the second chamber has to be elected on a different basis than the first 

chamber, and it must have significant power, ideally as much power as the first 
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chamber.‘
343

 Although the powers of the two councils are differentiated according to 

each constitution, nevertheless, they have the same importance and constitutional status 

in most federations.
344

 There is, however, an inherent defect in the legislative 

arrangements of the Iraqi federal system. Despite the political and legal importance of 

these two bodies for any federation, the Iraqi federal constitution 2005, has given little 

emphasis to the existence and importance of the upper council (FC). It appears that this 

provision is only a symbolic statement regarding the FC. While the Constitution 

explained all the issues related to the CoR in detail, it allocated only one Article to the 

FC. This is evident in Article 65:  

A legislative council shall be established named the ―Federation Council,‖ to 

include representatives from the regions and the governorates that are not 

organized in a region. A law, enacted by a two-thirds majority of the members 

of the Council of Representatives, shall regulate the formation of the Federation 

Council, its membership conditions, its competencies, and all that is connected 

with it. 

Clearly, the article does not provide details regarding the FC, such as its powers, duties, 

and the procedures of its composition. Ignoring these essential issues about the FC can 

be considered a constitutional gap. In this respect Brown argues ‗It is absolutely 

extraordinary for the Council of the Union—an independent chamber of parliament—to 

be formed by a law written by the other house. In essence, this gives one chamber of 

parliament absolute authority over the other. This is presumably an effect of the hurried 

drafting process.‘
345

 

It is worth mentioning that, so far, the lower chamber has not passed any law regarding 

the establishment of the FC. However, establishing this chamber would be one of the 
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most important features of federalism in Iraq as it would facilitate a constitutional 

framework and mechanism for equal participation by all governorates and regions in 

exercising the legislative power which may have national aspects. It would also create a 

framework for real and effective participation in decision-making process by all 

governorates and regions equally. 

Therefore, leaving the fate of the FC to be organized by a law enacted by the CoR is 

unusual in the constitutional structure of federal countries. This strange feature in Iraqi 

constitution has made the upper chamber subordinate to the authority of the lower 

chamber because it is possible and easy for the lower council to change the structure, 

composition, and the function of the upper chamber any time by enacting a law.  

Hence, it can be argued, the subordination of the FC to the CoR in Iraq has somehow 

deprived constituent units of the federation, especially the regions or the governorates 

that are dominated by the minority communities, from the right to be represented in the 

federal legislative power as an equal partner with the other units. If it had been 

established, the second chamber could have served as an efficient way of defending 

regional interests in the context of the federal polity.
 346

 In its absence, executive 

federalism could serve as an alternative mechanism of representation by the sub national 

units for day-to-day political bargaining.
347

. This means that to settle any dispute 

between the FG and SGs, the adoption of CF, which is one of the forms of executive 

federalism, is required.    

Obviously, the Iraqi legislative power is working based on a weak bicameral legislature 

structure. There is currently only one chamber; thus, it is effectively a unicameral 

legislature. There are still some serious challenges regarding the legislature branch of 

federalism in Iraq. One chamber has not yet been established. Even when it is 

established, many questions will be raised in the future regarding the relations between 

these two chambers and the distribution of power between them.  

With regard to executive authority, in countries based on parliamentary systems, such as 

in Iraq, since there is no separation of legislative and executive powers, the executive 
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federalism is the prominent practical model.
348

 Regarding the structure of the executive 

powers and institutions, the constitution has established a parliamentary system in 

which the executive power is fused with the legislative authority. In these types of 

federations, the prime ministers and the ministers have a significant authority in IGR 

within a federation. In this regards, Watts defines it as ‗the process of intergovernmental 

negotiation that are dominated by the executives of the different governments within the 

federal system.‘
349

 Hence, it could be said that executive federalism refers to the 

relations between executives, such as first ministers, in federal Parliamentary Systems 

to cooperate regarding the matters of common interest.
350

  

Due to the unstable political situation in Iraq, which has also negatively impacted on the 

governance system, it is reasonable to accept that ‗Iraq possesses a federal constitution, 

although it is not by any means a fully federal country yet.‘
351

 It is not a well-developed 

federalism because of its challenges and barriers. It is not surprising that Cameron 

describes the Iraqi federalism as ‗incomplete; much constitutional work remains to be 

done‘.
352

 Nevertheless, it seems, there have been some aspects of executive federalism 

operating between the FG and KRG, particularly, regarding oil and gas management 

and its related issues, such as revenue sharing.
353

 It seems this model will be a 

prominent feature in the Iraqi federation as long as there is no second chamber. 

The constitution vests the executive power in the President and the Council of 

Ministers, who are accountable to the federal parliament. These two branches are 

considered as the poles of the executive authority.
354

 Since the powers of the president 

are mostly symbolic, the Council of Ministers has been given most of the actual 

executive powers. The council consists of the prime minister, who is nominated by the 

president of the republic from the largest block in the CoR. The Prime Minister is the 
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direct executive authority responsible for the general policy, through the Council of 

Ministers. Then, the members of the Council of Ministers are named by the prime 

minister within a period not exceeding thirty days from the date of his designation. 

Some of the powers of this council, according to the Article 80, are planning and 

executing the general policy and general plans of the State, proposing bills, issuing 

instructions and decisions for the purpose of implementing the law, preparing the draft 

of the general budget, negotiating and signing international agreements.  

Due to the duplication of the executive power in Iraqi federation, the federal executive 

power (Baghdad) is responsible for enforcing and executing the laws enacted by the 

federal parliament while the executive powers of the regions and governorates are 

responsible for managing and enforcing the laws enacted by their own parliaments as 

well as by the federal parliament. Practically, this only applies to KRG as it is currently 

the only region. Therefore, at both levels, the executive branches are so powerful 

because they get their powers from their political parties, where the prime ministers and 

the ministers are nominated by the parties in parliament. It is worth noting that, 

although the Iraqi system is parliamentary, the executive authority, the Prime Minister 

with the President, has the right to dissolve the Council of Representatives.
355

 However, 

these two presidents never exercised this power, because the political system in Iraq is 

based on a consensual democracy. 

Since 2003 a kind of consociational democracy has been adopted by the Iraqi political 

factions, as an informal arrangement for allocating the key posts. The president is 

usually of Kurdish ethnicity, the prime minister is Shiite and the Speaker of Parliament 

is Sunni. Therefore, the country has been ruled jointly since 2003. This has proven to be 

suitable for such a divided society as Iraq; it also has characteristics of 

consociationalism. Lijphart argues ‗Consociational Democracy can be defined in terms 

of two primary attributes—grand coalition (power sharing) and segmental autonomy—

and two secondary characteristics—proportionality and minority veto.‘
356

 He added that 

eight characteristics are keys for identifying consociationalism. These characteristics are 

‗(1) executive power sharing, (2) balanced executive-legislative relations, (3) strong 

bicameralism, (4) multi-party system, (5) multi-dimensional party system, (6) 

proportional representation, (7) federalism and decentralization, and (8) a written 
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constitution and minority veto.‘
357

 Despite the instability of the political situation, it 

seems that Iraq relatively has fulfilled most of these conditions and elements for 

adopting consociational democracy. 

After briefly presenting the general structure of both legislative and executive powers in 

the constitution, it is also necessary to indicate how the judicial system is designed in 

the constitution and whether it has the potential for achieving the aspirations of 

federalism and decentralization. The Constitution of Iraq dedicates chapter three to the 

judicial authority. According to the Article 89, ‗the federal judicial power is comprised 

of the Higher Juridical Council, the Federal Supreme Court, the Federal Court of 

Cassation, the Public Prosecution Department, the Judiciary Oversight Commission, 

and other federal courts that are regulated in accordance with the law.‘358  

Because of the pluralistic reality of the federal systems, there is some duplication of the 

laws. Because of such possible duplication in federalism, it is very important to set a 

proper and effective system of the constitutional judiciary for ensuring the 

implementation of the federal constitution.
359

 Apart from Switzerland, which depends 

on a legislative referendum to adjudicate any dispute over jurisdictions between 

different governments in the federation, other federations rely on the courts to interpret 

the constitution and to adjudicate any dispute related to it.
360

 This supreme institution 

has the last word in the subject of the constitutionality of any law in the interpretation of 

the constitutional rules, and in the adjudication of any disputes that may occur between 

the various levels of authority, such as between national government and subnational, or 

provincial governments, or sub-central administrative levels.
361

 ―The Federal Supreme 

Court‖ has been designed mainly for that crucial judicial function on the federal level.
362
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The Federal Supreme Court (FSC) consists of 9 judges and experts in Islamic 

jurisprudence. Its competencies, as outlined in Article 93, include: overseeing the 

constitutionality of laws and regulations in effect; interpreting the provisions of the 

Constitution; settling matters that arise from the application of the laws, decisions, 

regulations, instructions, and procedures issued by the federal authority; ratifying the 

final results of the general elections for membership in the CoR; settling disputes that 

arise between the federal government and the governments of the regions and 

governorates, municipalities, and local administrations; settling disputes that arise 

between the governments of the regions and governments of the governorates; settling 

competency disputes between the federal judiciary and the judicial institutions of the 

regions and governorates that are not organized in a region; and settling competency 

disputes between judicial institutions of the regions or the governorates not organized in 

a region (GNOR). With these competencies, the court can play a significant role for the 

judicial disputes between different levels of the federation.  

It is necessary to mention that the structure of the court and its procedural matters have 

been left to be regulated by a law. Such law has not been enacted yet by the parliament. 

Therefore, the Court still exercises its competencies under the provisions of the Article 

44 of the TAL, and the law of the FSC No 30 of 2005, which was enacted for 

implementing Article 44.
363

 Another potential challenge for the court in the future is 

related to choosing the members of the court.  The second clause of Article 92 states 

that the court should include experts of Islamic jurisprudence. Who are these experts 

from Islamic jurisprudence? Are they Sunni or Shiite? Will the interpretation of the 

Islamic jurisprudence be based on the Sunni doctrine or Shiite doctrine?  These 

questions will raise significant issues and disputes in the future. Certainly, they would 

impact the structure of federalism and its institutions.      

It seems that leaving all procedural and even substantive aspects of the court to be 

decided by the parliament is problematic. It would have been better if the constitution 

itself had determined the way of selecting its members and its function based on high 

objective standards through consensus among the main components of the federation, in 

the way that gives a satisfaction to the SGs. If the FSC and its members are not trusted 

by all political groups and regional governments, the Court may not be able to play a 
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decisive role in settling disputes about federalism. Therefore, the independence of the 

court might require the proportional representation of the federation components in the 

membership of the Court.  

These challenges have made it hard for the FSC to play a decisive and effective role in 

resolving the disputes over oil management between the KRG and the FG. In addition, 

the political nature of the disputes has further disabled the Court from playing its 

judicial role. Therefore, all these reasons necessitate resorting to and adopting 

collaborative federalism as a flexible mechanism based on negotiations and 

compromises between the stakeholders as equal partners.  Consequently, collaborative 

institutions can be more effective than judicial institutions with respect to settling any 

controversial issue of a political nature. 

Reflecting on the abovementioned descriptions of the constitutional structure and 

institutions of the legislative, executive and judicial branches, it can be concluded that 

the constitution includes significant provisions for achieving the aspirations of 

federalism and decentralization in Iraq. However, the effectiveness of these provisions 

remain conditional on the way different Iraqi political groups interpret and develop the 

conceptions, principles, and mechanisms of federalism in dealing with the disputes. In 

addition, the complete implementation of the constitutional provisions, for instance, 

establishing the second chamber, is an essential condition for effective federalism in 

Iraq. 

 

3.6  Distribution of Powers in Iraqi Federalism 

The distribution of powers between federal and subnational governments is a central 

issue for any federal system. Generally, federal countries try to deal with the 

distribution of powers through one of the following ways: the constitution determines 

the exclusive federal powers while the residual powers remain for the subnational 

authorities,
364

 or the constitution determines the exclusive powers of the subnational 

authorities while the residual powers remain for the federal authority.
365

 Some 

                                                           
364

 For instance, the United States, Australia, Austria,  Germany, Argentina (section Section 121).  

365
 For instance Canada in Articles (91, 92). 



83 
 

constitutions expressly determine the powers of both levels in two different lists.
366

 

There is also a so-called shared list, which includes the powers that are shared between 

federal and sub-national governments within federations.
367

 The shared power list 

should come with one of the methods mentioned above.
368

  

The approach taken by each country depends on many issues including the social 

composition, political history, cultural structure, demographic and international factors 

and even the essential legal purpose of the federalism. All these factors will determine 

the degree of the power that each level of government will enjoy within a federation.
369

 

For instance, in a homogeneous society, the federal government will be given more 

power than subunit governments, while in heterogeneous societies the opposite is 

true.
370

 Moreover, the way in which a federation was created plays a significant role in 

this regards. For instance, in federations created based on the principle of ―holding 

together",
371

 the federal government preserves more powers for itself. On the other 

hand, in federations based on the principle of "coming together",
372

 the subnational 

governments might be more powerful than the national government.
373

  

The Iraqi federation can be described as being based on both the ―holding together‖ and 

―coming together‖ approaches. On the one hand, it is holding together because Iraq, 

formally according to the international law and constitutional law until 2003, was a 

single unitary state with accepted boundaries. Therefore, the process of federalism will 

not be more than a re-drawing of the distribution of political authority in a pre-existing 

state. On the other hand, it is ―coming together‖ because on the ground Kurdistan was a 

de facto independent entity from 1991 to 2003. Hence, this means at least from the 

Kurdish perspective, the Iraqi federalism is strongly based on a process of ―coming 

together‘‘ between two independent political units. Federalism for the Kurds, it is 

argued;  
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Can be viewed as a compact or bargain with a specific set of terms, set out in the 

constitution that is currently being drawn up. If the terms set out in the new 

constitution are violated, one available remedy is withdrawal because the 

autonomous political institutions already in place in the Kurdish region.
374

  

This fact has been confirmed in many occasions by the Kurdish politicians.
375

  Such a 

view was articulated by the former Kurdish representative in Washington and the 

current Deputy of the Prime Minister: 

We feel that the Kurds made a concession to be part of Iraq. Not only to be part 

of Iraq but to actually help lead Iraq, to help reconstruct Iraq politically, 

economically and through its security services. But this has to come with the 

understanding that there is a region called the Region of Kurdistan, and it is an 

administrative region with its own parliament, with its own original government, 

with its own security forces, and it‘s conceivable to think that this could be 

resolved and have a new system of administration in the north. So the concept of 

federalism is something that—it is not a new concept. It is actually discussed in 

the first Iraqi opposition conference in the early '90s, something that all of the 

players who are sitting around the table today had agreed to in the past.
376

  

Therefore, it can be argued that the nature of Iraqi federalism can be considered as both 

coming together and holding together, depending on the perspectives used for 

examining its nature. Since the Kurds see the process as ―coming together‖, therefore 

the KRG is supposed to be more powerful than the FG. The constitutional drafting 

history reveals that the Kurdish negotiators succeeded in limiting the role of FG and 

increasing powers for the regions extensively.
377

 However, Gunter argues, ‗the 2005 
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constitution that guaranteed real federalism and thus semi independence for the KRG 

was now challenged as having been imposed at a moment of weakness.‘378  

This can be further evidenced by examining the distribution of powers in the current 

constitution. The constitution of Iraq adopts two principles for the distribution of 

powers between federal and subnational levels. It determines the exclusive competences 

of the FG, while leaving all the residual powers to the regions and provinces which are 

not organized in a region. Then, it determines also the shared competencies or the 

concurrent powers between the national and subnational governments.  

For preventing tyranny and dictatorship in the FG and encouraging SGs to work 

according to the interests of its citizens, the constitution prevented the concentration of 

power at the central government. This is set out clearly in the constitution, through 

granting it the limited exclusive powers that are stipulated by the article 110 and giving 

the rest of the powers to the sub national government.
379

 This seems to be a supportive 

constitutional feature in Iraqi federalism for creating a decentralized system of 

governance. It is certainly in the interests of all political groups, especially minorities, to 

limit the authority of the central government by a constitutional provision. 

The constitution has also recognized the importance of sharing powers over certain 

issues between the FG and the regions. Therefore, it outlines specific matters for the 

concurrent powers or shared powers. In other words, neither the FG nor the SGs 

comprising the federation are able to enact law for regulating certain issues on their 
                                                           
378
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own; instead it can only be made through the involvement of both of them acting 

together collaboratively.
380

 Article 114 includes the list of matters under concurrent or 

shared powers.
381

 More importantly, according to Article 112, oil and gas management 

is generally under the shared powers, at least with respect to the current fields, with 

some particularity, because this article comes directly after the powers of the federal 

government.
382

 

Certainly, due to the overlap between the power of the FG and SGs, disputes arise over 

shared powers which need to be solved. The Iraqi constitution states that when there is a 

dispute over competencies on shared powers or relevant laws, the supremacy will be for 

the laws of the subnational authority.
383

 This constitutional approach, however, is more 

complicated in reality than it appears.   

After indicating the exclusive powers of the FG and the shared powers between national 

and subnational governments, the Constitution leaves all the remaining authorities to the 

sub national governments. Article 115 states: 

All powers not stipulated in the exclusive powers of the federal government 

belong to the authorities of the regions and governorates that are not organized 

in a region. With regard to other powers shared between the federal government 

and the regional government, priority shall be given to the law of the regions and 

governorates not organized in a region in case of dispute. 

Apparently, according to this article, the subunit authorities are more powerful than the 

FG, given that the latter‘s powers are limited to those issues exclusively listed in the 
                                                           
380

 Watts,  comparing federal systems in the 1990s (n 17)34.  

381
Article (114) states. ―The following competencies shall be shared between the federal authorities and 

regional authorities: First: To manage customs, in coordination with the governments of the regions and 

governorates that are not organized in a region, and this shall be regulated by a law. Second: To regulate 

the main sources of electric energy and its distribution. Third: To formulate environmental policy to 

ensure the protection of the environment from pollution and to preserve its cleanliness, in cooperation 

with the regions and governorates that are not organized in a region. Fourth: To formulate development 

and general planning policies. Fifth: To formulate public health policy, in cooperation with the regions 

and governorates that are not organized in a region. Sixth: To formulate the public educational and 

instructional policy, in consultation with the regions and governorates that are not organized in a region. 

Seventh: To formulate and regulate the internal water resources policy in a way that guarantees their just 

distribution, and this shall be regulated by a law. 

382
 More details will be given to this topic in separate chapter.  

383
 See: Article (121 / II) 



87 
 

Article 110 while the former are granted the rest of the powers. Moreover, the 

Constitution confirms the supremacy of the laws of the SGs over the laws of the FG in 

any case of dispute regarding shared powers. This is in sharp contrast to almost all the 

other constitutions of federal countries which give supremacy to the national laws of the 

FG, not those of the subnational government.
384

 This reflects the desire and the efforts 

of the Kurds negotiators during the constitutional negotiations in 2005.   

Moreover, article 121 in the section five, from chapter one, titled ‗Powers of the 

Regions‘‘, outlines the rights of the regions for exercising the legislative and executive 

powers. It grants the regions a right or authority to amend federal law in case of any 

contradiction between the central and regional governments with respect to issues which 

are not exclusive for the FG. It also entitles the regions to a fair share in the revenue.
385

  

In summary, this structure for distributing powers reflects the compromises and 

bargains that were made at the time of drafting the constitution to take account of the 

demands of different ethnic, religious and social groups. It reflected the fear of the 

emergence of a strong central government in Baghdad which might marginalize SGs in 

the future. It was a political bargain among different fractions, especially between the 

Kurds and Shiite Arabs for self-rule and shared rule, for maintaining the unity of Iraq 

and realizing minorities‘ aspirations by giving them self-rule. 

This structure of the distribution of powers has led Brown to argue, ‗such provisions 

may cause Iraq to lurch in a Confederal direction, especially if the Federal Supreme 

Court emerges as a powerful body even mildly friendly to the regions.
386

 This is 

especially accurate for the Kurds. They tried to make the federation as decentralized as 
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possible. As a result of their efforts, they even secured some extraordinary 

constitutional powers for the KRG.
387

 

 

3.7 The Constitutional and Legal Framework of the Sub-National units  
 

Article 116 of the constitution states ‗the federal system in the Republic of Iraq is made 

up of a decentralized capital, regions, and governorates, as well as local 

administrations.‘ Accordingly, the Iraqi federalism distributes powers over three levels, 

namely, the federal, regional, governorate and local administrative levels.  

The constitution has broadly outlined the formation, boundaries and competencies of 

those levels. The federal level is generally represented in the institutions of the central 

government in Baghdad and their branches and representatives throughout Iraq.
388

 The 

second one is the regional level or regions,
389

 and the third one is the governorates not 

organized in a region.
390

 In addition to these three levels, there are the Local 

Administrators.
391

 It seems that this is not considered to be a constitutional level such as 

the three levels mentioned above. The constitution does not mention anything about 

their competencies. Therefore, their jurisdictions are left to laws to be issued by the 

Federal Parliament. 

Regarding the formation of a federal region, the constitution sets out clearly the 

mechanisms and procedural requirements for this purpose. The constitution in the 

Article 119 gives a right to each governorate, or group of governorates, to form a region 

based on a request to be voted on in a referendum, presented through either ‗a request 

by one-third of the council members of each governorate intending to form a region,‘ or 
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‗a request by one-tenth of the voters in each of the governorates intending to form a 

region.‘
392

    

Moreover, Article 118 of the constitution states ‗the Council of Representatives shall 

enact, in a period not to exceed six months from the date of its first session, a law that 

defines the executive procedures to form regions, by a simple majority of the members 

present.‘ To give effect to these constitutional provisions, the Parliament enacted the 

Law of executive procedures to form regions No. 13 of 2008. Its first Article states ‗A 

region consists of one governorate or more.‘
393

 Article 2 emphasized the same 

mechanisms for formation a new region as provided for in the Article 119 of the 

constitution. In addition, the law clarified the matter of joining an already existing 

region.
394

  

After completing those steps, the request must be submitted to the Council of Ministers, 

within a period not exceeding one week. Then the Council of Ministers must order the 

Electoral Commission within a period not exceeding 15 days, from the day of 

submission of the application, to organize referendum within the province that tend to 

form a region or join an existing region within a period not exceeding three months.
395

 

The constitution has provided the regions with a wide range of political, legal, 

administrative and financial authorities and powers. According to the Article 120 the 

regions have the right to adopt a constitution. In addition, Article 121 stipulates 

numerous competencies, such as exercising legislative, executive and judiciary powers 

over the jurisdictions of the regions, except for those are listed in the Article 110,
396

 and 

receiving a sufficient and fair share of federal revenue for performing their 

responsibilities.
397

 The rules also set out the terms for a region‘s participation in 
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diplomatic missions for certain issues
398

 as well as the right to establish internal security 

forces for the region such as police, security forces, and guards of the region.
399

 In 

addition, it has the right to exercise all the residual powers according to the article 115, 

shared competencies in Article 114
400

 and Article113.
401

 Finally, the producing regional 

governments also share with the FG the powers of managing oil and gas that have been 

mentioned in the article 112.
402

 Furthermore, the participation of the regions and 

governorates in the federal bodies stipulated by the Constitution in Articles 105
403

 and 

106,
404

 which is an important guarantee for the subnational governments  to obtain their 

rights in a fair manner in many areas, most notably financial rights. 

The third level of authority in the Iraqi federation involves the governorates which are 

not organized in a region (GNOR). Each governorate consists of a number of districts, 

sub-districts, and villages.
405

 These governorates are headed by an elected governor.
406

 

The Law of the governorates not Associated in a Region No. 21 of 2008 provides the 

legal framework of the formations, institutions and competencies of governorates.
407
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According to the Articles 121 and 122 of the constitution and the law No. 21 of 2008, 

the governorates have a range of administrative, financial and even semi-legislative 

powers which include issuing local legislations as long as these laws do not conflict 

with the Constitution;
408

 receiving a sufficient and fair share of federal revenue;
409

 

taking part in the diplomatic missions, for certain matters;410 enjoying a degree of 

financial independence without being subject to any the federal supervision;
411

 

Moreover, in addition to the shared competencies with the federal government,
412

 the 

governorates enjoy the residual powers that are not stipulated in the exclusive powers of 

the FG.
413

 Finally, the oil and gas-producing governorate governments also share with 

the federal government the powers of managing oil and gas.
414

    

From the above mentioned explanations, three points can be observed. First, the 

constitution provides a wide range of powers to regions and governorates that are not 

organized in a region within the federation. The structure is highly non-centralized 

according to the constitution. Second, the governorates which are not regions, but 

administrative units, enjoy almost similar powers and authorities to those given to the 

regions. This is important because it allows a decentralized administration not only in 

the regions, but also in the other administrative units such as governorates. Therefore, it 

is not surprising that Cameron describes the Iraqi federalism as ‗incomplete; unclear in 

places; decentralist in its formal structure; asymmetrical and, by design, 
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evolutionary.‘
415

 Finally, the sub-national units, regions and even governorates to some 

extent enjoy not only administrative competencies, but more importantly political and 

legal authority to a great degree. This has led some academics to argue that the 

constitution has confused what is administrative and what is political regarding the 

powers of the subnational governments. Granting the governorates legislative powers 

makes them akin to the political units rather than just administrative units.
416

 

Interestingly, the constitution, in many respects, does not distinguish between the 

powers of the regions based on federalism, and the powers of the governorates based on 

administrative decentralization.
417

 For instance, according to the article 115, both levels 

of governments enjoy the residual powers that are not stipulated in the exclusive powers 

of the FG, as well as their laws have the supremacy in case of any contradiction with 

federal laws regarding the shared powers.
418

 As a result, there have been many attempts 

by some Sunni and Shiite Arabs to amend the articles 112, 115, 121 and 140 in order to 

strengthen the central authority and limit the powers of the Kurdistan Region.
419

 

Certainly, what has been explained above was the case constitutionally, where these 

constitutional provisions are not completely supported and not practically respected. For 

instance, despite the constitutional confirmation of the right to create new regions, the 

Prime Minister of the FG and the Shiite alliance have rejected many Sunnis‘ proposals 

for establishing new federal regions.
420

 Moreover, despite the constitutional affirmation 

of the decentralized model, in practice, the intergovernmental relationship between the 

FG and the governorates has remained centralized. Where the governorates practically 

depend on the FG in terms of financial resources and applying laws enacted by the 

Parliament and so on. Therefore, once the system starts to follow these constitutional 

                                                           
415

 David Cameron, ‗Making Federalism Work in Iraq‘ in Markus Bouillon, David Malone and Ben 

Rowswell (Eds), Iraq: Preventing a new generation of conflict. Lynne Rienner Publishers(2007)153, 156. 

416
 See: Abdul Jabbar Ahmed, Federalism and Decentralization in Iraq (Friedrich Ebert Stiftung, Office of 

Jordan and Iraq, Arabic version 2013); Ghazi Faisal Mahdi, ‗The Federal System and The Administrative 

Decentralization in The Constitution of the Republic of Iraq for The Year 2005‘ Arabic version, (Journal 

of Legislation and Judiciary) <http://www.tqmag.net/body.asp?field=news_arabic&id=4> accessed June 

21, 2016. 

417
 Article 122 /Second states, Governorates that are not incorporated in a region shall be …… to manage 

their affairs in accordance with the principle of decentralized administration ...  

418
 See: the text of the Article 115 above.  

419
 See: Munther Al Fadhal (n 7) 251. 

420
 More details will be given in the next chapter.  



93 
 

provisions, certainly many technical issues will arise regarding the possibility of 

exercising political powers by the governorates. This is what prompted Cameron to 

observe that ‗Iraq possesses a federal constitution, although it is not by any means a 

fully federal country yet.‘
421

 

 

3.8 Evaluation of the Constitution, the Federal and the Decentralized 

Model Conclusion  

In principle, the Iraqi federation has the essential requirements to be considered a 

federal system. First, it possesses a rigid written constitution covering more than one 

level of authority, federal, regional and governorate governments. Constitutionally, 

although in reality the country is still unicameral, it works based on a bicameral 

legislature for representing the constituent units, and it has an independent federal 

judiciary for resolving disputes over federalism. 

Nevertheless, despite its promising and ambitious features regarding federalism, the 

current constitution has created many problems and dilemmas. Instead of solving the 

problems, it has somehow contributed to the continuation of the chaotic conditions in 

Iraq. It lacks sophistication and integration because it was not drafted carefully, having 

been prepared in only two months. Also, there has always been the lack of unanimity 

among the Iraqis regarding the constitution, as it was boycotted by the Sunnis. 

Additionally, regional and other external countries intervened improperly in the process 

of drafting the constitution, notably the USA.
422

  

The current federal structure does not seem to be sustainable.  There is only one federal 

region in Iraq: Kurdistan. Aside from Kurdistan, the rest of Iraqi governorates, which 

are 15 including Baghdad, are governed by the central government based on the 

decentralised system, following the provisions of the Constitution. Cameron rightly 

argues: 

The 2005 constitution does not, in reality, ―create federalism‖; it sets the federal 

process in motion, a process which, it is assumed, will lead to a functioning 
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federal system. Iraq is not in fact a federal country yet: Kurdistan existed before 

the 2005 federal constitution and it exists today; no other federal regions exist; 

none of the major federal institutions is up and running. Thus, Iraq‘s constitution 

has a range of alternative, potential federal futures embedded within it.
423

  

There is, moreover, still a strong tendency of centralization which has caused an 

escalation in conflicts and problems between some subnational governments and the 

FG.
424

 This has led many governorates, especially among the Sunnis to consider 

creating their own federal regions on the lines of the Kurdistan Region to avoid the 

authoritarian policy of the FG that is defined by partisan and sectarian motives.
425

 This 

clear failure to achieve the real federalism and decentralization may lead to the partition 

of the country into small entities based on sectarian and ethnic differences.
426

 Therefore, 

the future of Iraq is not clear, especially in the absence of security and political stability 

and regional and international interventions in Iraqi affairs. It may either lead to a 

highly centralized country, except for the status of the KRG, with endless internal 

problems or become two or three smaller countries.
427

   

In addition, there is an ambiguity surrounding many major matters including the exact 

distribution of powers, especially between the KRG and the FG. These issues include 

oil and gas management, revenue sharing, disputed areas, and IGR between the FG and 

SGs. Furthermore, it has left many constitutional issues, such as the establishment of the 

FSC, to be dealt with by the parliament. These issues can easily undermine the 
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effectiveness of the constitution and the importance of having the written constitution 

and hindering the process of federalism on the ground. 

The failure of the Federal Parliament to pass laws on the formation of some important 

federal bodies that could be important mechanisms in promoting collaboration and 

cooperation within the Union is another reason for the absence of a CF. The Parliament 

yet has not enacted laws with respect to many federal bodies, which are clearly 

confirmed in the constitution such as Article 105 regarding ‗Federation Council, 

Commission to guarantee the rights of the regions and provinces that are not organized 

in a region‘, and Article 106 regarding ‗A public commission to audit and appropriate 

federal revenues.‘
428

 

  

3.9 Conclusion  
In this chapter, it was explained how modern Iraq started as a centralized unitary state 

based on a monarchy in 1921, changed to the republic in 1958 and adopted federalism 

in 2004 by the CPA, subsequently embodied in the 2005 constitution. Federalism was a 

radical change in the model of governance in Iraq. Its constitutional structure was 

hastily designed, after hard deliberations by the main political groups before. The 

historical background, contextual realities and constitutional framework of federalism in 

Iraq reveals that without proper collaboration among the main political groups, 

federalism is doomed to fail. Thus, despite all the challenges, the adoption of federalism 

based on collaboration and coordination among different tiers within the federation 

seems to be an alternative way for the distribution of powers in Iraq and resolving 

disputes.  

The Iraqi federalism is a kind of coming-together federation with regard to the 

Kurdistan Region, built on the bases of bargaining and negotiating between the Kurds 

and the Arabs. Therefore, to maintain this federation, bargaining and cooperation must 

continue among stakeholders as equal partners. The Constitution has granted the Kurds 

a form of asymmetrical status by recognizing their autonomy they have enjoyed since 

1991. Hence, even with the establishment of new regions in the future, Kurdistan should 

be treated on the basis of such an asymmetric federalism model. 
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In addition to all these defects and constitutional gaps mentioned above, there are other 

socio-political and cultural problems hindering the development of federalism in Iraq. 

This can be further understood by explaining the socio political dimensions of 

federalism in Iraq, which will be addressed in the next chapter in this thesis.  
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4 Chapter Four: The Attitude of Political, Religious and Ethnic 

Groups towards Federalism in Iraq   

4.1 Introduction  
 

As discussed in previous chapters, the current Constitution of Iraq affirms the country‘s 

federal status. However, the nature of this federalism is still subject to different 

interpretations and different attitudes among various political, religious and ethnic 

groups in Iraq.  Since 1991, especially after the establishment of the Kurdistan Region 

as a federal region, federalism has been a central issue among the main political groups. 

It was discussed and initially agreed upon by the Iraqi opposition groups during the 

meetings of the opposition both inside and outside Iraq.
429

  However, after overthrowing 

the Baath Regime, federalism became a contentious constitutional matter. Even after 

accepting federalism in principle, the nature, structure and framework of federalism 

remain debatable and highly controversial.  

The Kurds have always supported federalism, and this issue has never been 

controversial. It is their fundamental right as an alternative to full independence on their 

land, they say. On the other hand, unlike the Kurds, who made federalism a condition 

for their participation in the new political system that emerged after 2003, most of the 

Sunnis were among the strongest opponents of federalism, and boycotted the entire 

political process because of the adoption of this system in Iraq‘s 2004 draft constitution. 

However, this strict position changed later, and especially after 2010, most of them 

today, if not all of them, are demanding the federalism of the Sunni cities, as we will 

explain in detail.  

                                                           
429

 In many Iraqi opposition conferences, which were held outside and inside Iraq, federalism was 

discussed and confirmed by most of the Iraqi sects and groups. For instance, Beirut conference on March 
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finally London conference in 2002. In all those conferences, the oppositions agreed on the issue of 

federalism, especially for the Kurds. They decided that the political and administrative relations between 

Baghdad and KRG would be based on federal system. See: Robert Rabil, ‗The Iraqi Opposition‘s 

Evolution: From Conflict to Unity‘(2002) 6(4)Middle East Review of Interantional Affairs, 1-17; Khalil 

Osman, Sectarianism in Iraq: the Making of State and Nation since 1920 (Routledge 2015). 
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With regard to the Shiite groups, they have not settled on a single stance on adopting 

federalism as a political system for Iraq. Many of them supported it when they were out 

of Iraq during their opposition to Saddam Hussein. However, some seem to have 

changed their position after 2003, and have refused to adopt such a system, as we will 

explain later. 

In addition, there are other minorities such as Turkmen, Assyrians, Chaldeans, and 

Yazidis living in Iraq. Because they do not have a strong influence in the political 

decision-making, with the exception of Turkmen, they are divided between Arabs and 

Kurds with regard to federalism and other issues. For example, the Assyrians in many 

occasions and conferences have called for establishing Assyrian autonomy in Assyrian 

lands, which are located between the upper river and the Tigris River, as a part of the 

Iraqi federalism.
430

 With regard to Turkmen, they generally refuse any form of 

federalism.
431

 During the rule of Paul Bremer, the representative of the Turkmen in the 

Iraqi Governing Council said that if the Kurds insisted on the issue of federalism, which 

leads to breaking away from Iraq, they would announce the Turkmenistan of Iraq.
432

 

Apparently, Turkey plays a significant role in directing most of the Turkmen groups in 

Iraq. Thus, their attitude regarding federalism is somehow shaped by the strategy of 

Turkey in the region, especially towards the Kurds.
433
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Simply put, federalism cannot be a magic tool for satisfying all the Iraqi groups with 

their conflicting desires and purposes. This can be further understood by observing the 

changes which have occurred in the attitude of different groups over the past three 

decades.  

Hence, understanding the effectiveness and future of federalism requires a proper 

understanding of the attitudes of the main groups in Iraq towards federalism. For that 

purpose, this chapter discusses the attitudes of the Kurds, the Shiite, and the Sunni 

towards federalism. In addition to explaining the attitudes of the major political players, 

it also provides analyses on why there is only one federal region on the ground, the 

Kurdistan Region, and why the intergovernmental relationship between the FG and the 

rest of the governorates continues to be practically based on centralized system. The 

chapter also addresses how the socio-political and economic factors contributed to 

raising different attitudes among Iraqis regarding federalism? To what extent have these 

circumstances hindered the creation of new regions and the establishment of a 

decentralization model?  

After presenting the attitudes of the main Iraqi groups, the Kurds, the Shiite and the 

Sunnis, this chapter concludes that even though federalism has a place in the 

constitution, it suffers from serious challenges including the lack of the minimum 

political consensus which is an essential requirement for federalism in a deeply divided 

sectarian society such as Iraq.   

 

 

 

                                                                                                                                                                          
oil and gas to fill its needs, or indirectly through the trade between the Kurdistan and Turkey. Where, 

hundreds of Turkish companies are operating in Kurdistan in various fields, such as construction, roads, 

bridges, oil and other firms. Thus, Turkey gets the lion‘s share of investment in Kurdistan.  See: Carole 

O‘Leary, ‗The Kurds of Iraq: recent history, future prospects‘ (2002) 6(4) Middle East Review of 

International Affairs 17; Liam Anderson and Gareth Stansfield, Crisis in Kirkuk The Ethnopolitics of 

Conflict and Compromise (University of Pennsylvania Press 2011); Bill Park, ‗Iraq's Kurds and Turkey: 
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4.2 The Kurds and Federalism in Iraq 

 

The Kurds are the strongest supporters of federalism in Iraq. For the Kurds, federalism 

is a socio-political and economic vision that cannot be discarded.
434

 Since the 

establishment of Iraq in 1921, the quest for self-governance has always been a principal 

political demand in the Kurds‘ struggle with the previous regimes of Iraq, which has 

had lasting effects on the Iraqi political and administrative system. The Kurds‘ 

aspiration always has been towards establishing their own independent state, which they 

had been denied because of the British colonial interests, particularly regarding oil, at 

the beginning of the twentieth-century and after the fall of the Ottoman Empire.
435

 

Therefore, they see it as a minimum expression of their national and political rights.  

However, it can be argued that, in practice, the idea of adopting the federal system in 

Iraq dates back to the early 1990s when the Iraqi opposition parties at their conferences, 

whether inside Iraq or in exile, agreed on the possibility of establishing a federal state in 

Iraq after the fall of Saddam's government. At the time, Iraq's Kurdistan was liberated 

from the former regime by Security Council resolutions which contributed to the 

stability and security of the region. This situation has made the Kurds cling to the 

federal option to ensure their rights constitutionally and practically, in a way that 

protects them from subordination to any central authority. Hence, the Kurdistan 

parliament in 1992 unilaterally declared federalism as a constitutional mechanism to 

regulate the relationship between the Kurds and Baghdad.
436

 

The Kurds believe that most of the crises in Iraq, whether internal or external, are due to 

the political and administrative structure, principally the concentration of power in the 

centre, the lack of constitutional institutions and the absence of the rule of law. 

Therefore, they argue that the solution for Iraq is a federal system for the distribution of 

powers between the centre and the regions based on equal partnership, respect for 

human rights and the equitable distribution of wealth. Such a system is the only 
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guarantee to protect the national unity of all Iraqis, especially between the Kurds and 

the Arabs.
437

  

Federalism for the Kurds was the condition for their participation in rebuilding Iraq 

again after 2003.
438

 Therefore, the participation of the Kurds in the new Iraq mainly 

depends on adopting a federalism which gives them broad powers in their internal 

affairs away from the centre.
439

 At the same time, it gives them the right to participate in 

the decision-making process and exercise power in the federal institutions. 

It can be said that all Kurds, regardless of their differences, are united in supporting 

federalism, even if they are divided on other issues. All of them prefer the ethnic and 

geographical federalism in the framework of the current Kurdistan Region with the 

inclusion of the disputed areas in this region. This type of federalism allows them to 

protect their ethnic identity and political unity regarding political, cultural, and social 

issues. Moreover, it is perceived as bringing them closer to their ultimate goal of 

independence.
440

 However, in practice, the independence of Kurdistan at this time is 
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almost impossible because of international, regional and internal challenges.
441

 This was 

confirmed by the independence referendum on 25 September 2017. Although more than 

90 percent of the votes were pro-independence, implementing the result has failed 

because of challenges mentioned. 

In short, because of such previous monopoly of the power by the central government, 

federalism for them is a non-negotiable demand. As a result, the Kurds were able to 

secure the inclusion of federalism in the current Iraqi constitution, since federalism was 

more an issue for the Kurds than for other groups.
442

 

 

4.3 The Shiites and Federalism in Iraq 
 

The Shiites in Iraq are not represented by a single political player. There are a few main 

political players representing the Shiite identity and they have differing attitudes 

towards the nature and structure of federalism. However, many of them accepted 

federalism as a constitutional system of Iraq for a period of time. Prior to 2003, during 

the meetings of the Iraqi opposition, the majority of the representatives of the Shiites 

approved federalism in principle, and they recognized Kurdistan as a federal region. 

Among the Shiites accepting federalism were the Islamic Supreme Council and the 

Islamic Dawa Party.
443

 

Since 2003, while some of the Shiite groups have changed their attitudes, others have 

remained in favour of federalism. During the reconstruction of Iraq immediately after 

the removal of Baath regime, some Shiite groups tried to establish federalism in the 

south of Iraq.  

The federalism that was raised by the Shiite after 2003 was based on a sectarian 

foundation.
444

 Additionally, the secular groups prefer the administrative federalism or 
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federal-based governorates, as a means of managing the issues of distribution of 

authorities between the centre and the regions.
445

 This has been supported by some 

Shiite Islamic groups sometimes, such as the Sadrist movement.
446

 

Therefore, it can be argued that the Shiite‘s attitude to federalism after 2003 has been 

divided. On the one hand there are those who support the federalism, such as the Islamic 

Supreme Council of Iraq (ISCI), and al Fadila party, as well as some politicians, such as 

the Judge Wael Abdul Latif and others. On the other hand, there are groups which stand 

against federalism, such as the Islamic Dawa Party, which changed its attitude after 

2003, and the Sadrists movement.
447

   

 

4.3.1 Advocates of federalism  

 

There have been two main projects by some of the Shiite parties and figures to create a 

federal region in the south of Iraq. The first one is the Federal Region of the Centre and 

the South (Iqlim al-Wasat wa al-Janub), and the second one is the Region of Basra. 

The idea of creating a region comprising nine governorates, predominantly Shiite in the 

south of Iraq, with Najaf as the capital, was triggered and presented during the 

constitutional negotiations by the former leader Abdul Aziz-Hakim, the leader of the 

ISCI.
448

 Then in 2006, the proposal was presented again by the same leader.
449
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Although the request of (SCIRI, now ISCI) did not seem inconsistent with the articles of 

the constitution, it was refused for several reasons, which will be addressed in the next 

section. 

The second federal project was the region of Al-Basra, which was initiated by some 

Shiite figures and political parties.
450

 In 2005, the Fadila party called for the 

establishment of Al-Basra region, especially when they succeeded in the provincial 

election in January 2005.
451

 The region included another two governorates, which were 

Nasiriya and Maysan, as well as Basra. This initiative was also aborted mainly by some 

other Shiite groups claiming that it was not the right time and that there are serious 

difficulties and barriers for administering the region.
452

 Then in 2009, the former 

governor of Basra Wail Abd-al-Latif with Fadila party tried again to create the region of 

Basra, which included only the governorate of Basra. He collected signatures from 
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 For more details see: James Baker, Lawrence Eagleburger and Lee Hamilton, The Iraq Study Group 
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citizens to set up a referendum for establishing a federal state, but the attempt failed and 

did not get the votes needed for the establishment of that federalism.
453

     

This complex balance of power has been realised even by the politicians in Basra who 

once wanted to establish federal region. In 2010 and 2011, 16 out of the total 35 

members of the Provincial Council of Basra submitted a formal request to both the 

Council of Ministers and Iraqi Council of Representatives demanding the establishment 

of a federal Basra. However, these members later withdrew their demand. The Judge 

and the politician Wael Abdul Latif indicated that the withdrawal is based on the fear of 

losing their positions and their political future in the next election. Thus, they do not 

want to oppose their leaders in Baghdad.
454

  

Several arguments have been advanced for supporting federalism among the advocates. 

The following is a brief summary of these arguments.      

Firstly, according to the ISCI, federalism does not mean the fragmentation of the 

country, but is rather a solution for some of its problems, being a system which has been 

adopted in strong and stable countries. Additionally, it does not contradict with the 

Islamic system of governance. He has stated that those who have accepted the Kurdistan 

region should accept the federalism in the South as well: federalism would create a 

political balance that serves the stability of the country.
455
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Moreover, some proponents argue that federalism can be an effective way of achieving 

security, especially in the Shiite area.  They argue that establishing a federal region in 

the south would protect the Shiite from the attacks of anti-Shiite terrorist groups.
456

 

Additionally, federalism is also supported as a way of preventing marginalization. A 

prominent advocate for federalism in Basra said that Basra governorate has been 

deprived of its real right: the city does not get what it deserves from public revenue even 

though it has made a significant contribution to the public budget of Iraq.
457

 

Furthermore, for some, it is considered an effective mechanism for development. Jawed 

Al-Bzone, an MP, has argued that the establishment of the Basra region would help in 

the process of the city‘s development and reconstruction.
458

  

By contrast, others, such as the movement of "Master of Martyrs", believe that the goal 

of the region is the integration and economic cooperation between those governorates, 

especially in terms of natural resources.
459

 In addition to these Islamic forces, liberal 

forces, such as the Iraqi National Congress Party, supported the establishment of the 

southern region along the lines of the Kurdistan Region, claiming that it is the best 

formula for coexistence among the different groups that make up Iraqi society.
460

  

 

4.3.2 Opponents of federalism 

 

All those projects were rejected by many other Shiite groups and parties, including the 

Al-Dawa party led by the former Prime Minister Nuri al-Maliki, the Sadrist movement 

led by Muqtada al-Sadr,
461

 and the Fadhila party,
462

 for a variety of reasons. 
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Firstly, they think that the time for the formation of federalism in Iraq has not yet come: 

the country needs a period of security, economic and political stability in Iraq. Then, 

every governorate, whether alone or with the others, has the right to form their federal 

region under the Iraqi constitution. Until then, however, the internal and external 

challenges require consistency and unity between governorates and the FG.
463

 

Secondly, the groups of Shiites who have rejected federalism realized that they are the 

majority in Iraq, and the bridle of the rule will be in their hands according to the 

mechanisms of democracy. They will get a majority of electoral votes and, 

consequently, they will dominate the channels of the decision-making process within 

the federal institutions. Therefore, the desire for control over the administration and the 

rule of most of Iraq has become their goals, rather than a particular area of southern 

Iraq.  

As for the Islamic Dawa Party, the establishment of a new region would hinder its 

efforts to amend the Constitution in favour of a more centralized system.
464

 Its leader, 

Al-Maliki, wanted to retain a strong government at the centre by weakening the regions. 

This became very apparent particularly after he became the prime minister and 

cemented his power in different state institutions, especially the military, security and 
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judicial institutions.
465

 He strongly expressed his opposition to the federalism on many 

occasions such as during his election campaigns.
466

  

Fourthly, the concerns of some Shiite parties from federalism lies in their experience 

and problems with the KRG, which is almost beyond the control of the central 

government. Therefore, the centrally-oriented parties are afraid to lose total control of 

the other governorates if they become federal regions,
467

 particularly, when it comes to 

the issue of oil and gas management.
468

  

Furthermore, some reject federalism because they may not have followers or a popular 

base in a particular governorate. For example, Sadr‘s movement rejected the Basra 

federal region because most of their followers are in Baghdad, which is outside any 

federal arrangement under the constitution, being the capital of Iraq. Therefore making 

Basra a federal region does not serve their interests.
469

  

Moreover, the competition among the Shiite parties in Basra is about controlling oil. 

According to a report issued by the Institute of War and Peace, reporting on September 

7, 2007, the Sadrists were controlling the port of Abu Flus, the main centre for the 

export of crude oil, which is sold in the black market. By contrast, the Al Fadila Party 

were dominating the port of Abu al khaseb, as the party also controlled the main outlets 

for the export of oil.
470

 This fear of losing power over the regions, rich in oil, has 
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existed in the minds of those in control of the central government regardless of their 

sectarian identity. This explains why the Shiite groups who govern the central 

government are standing against the southern Shiites‘ proposal for federalism. For 

instance, Al Dawa party rejected federalism projects for the south on previous 

occasions.
471

 The same is true for the ISCI: although it supported the idea of federalism, 

it opposed the proposal for the Basra region. The ISCI believed that such federal region 

in Basra would reduce its influence in the Shiite south and eliminate the opportunity to 

establish a Southern federal region.
472

  

It should be noted that opponents of federalism have changed their position many times. 

The reason that drives the Shiite groups, especially the Dawa Party, for approving or 

rejecting federalism is more about power rather than belief. When federalism is for the 

benefit of their rivals or opponents, they rejected it and stood against it. Conversely, 

when their powers are weak in the centre, they agree upon it and support it. They want 

to dominate and rule part of Iraq if they cannot dominate all of Iraq. For example, the 

main reason for rejecting or accepting the establishment of the Basra region, the-oil rich 

city, among the Shiite parties is the political control over the provincial council and 

oil.
473

 The same is true for the Sadrists movement. On many occasions, the Sadrists 

stood firmly against any attempt for federalism; however, whenever they feel that their 

central authority has been weakened, they threaten the government by calling for an 

independent region in the south.
474

 It happened during the rule of Ayad Allawi, the 
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former Prime Minister, when they were in a war against government forces in Najaf in 

2004.
475

 

It is important to mention that at the beginning of the occupation, Iran wanted a Shiite 

federal region or entities in the south. However, when most of the country came under 

the Shiite rule, and Iran developed a prominent role in Iraq as one of the key regional 

players, it changed its mind regarding the Shiite region and no longer encouraged that 

option. Therefore, currently, Iran supports the Shiite parties to stand against federalism 

in Iraq. Moreover, Iran has a multi-ethnic society and there is a risk that any Iraqi 

system of federalism or autonomy would influence the country‘s minorities, such as 

Kurds, Arab and others.
476

 Therefore, most of the powerful Shiite groups share that 

Iranian vision for centralising power, as long as the Shiites form the majority in every 

election taking place in Iraq. Hence, they have remained reluctant to accept any federal 

region for the south governorates because they realise that granting federalism to south 

Iraq would significantly weaken the power of the central government over one of the 

richest regions in terms of oil reserves.
477

  

In summary, it can be observed that the Shiite groups are not united on the issue of 

federalism. Their attitude towards federalism has changed for many reasons, such as its 

position as holder of power in the central government. The more power a group has in 

the centre, the firmer they stand against proposals for federalism, and vice versa. 

Similarly, each group is reluctant to accept or reject federalist proposals because it 

seems to be a pressure card used differently as the power game requires. Thus, the 

acceptance or rejection of any federal proposal by the different Shiite groups mainly 

depends on the effects of such federalist proposals on the balance of power between the 

Shiite groups themselves, on the one hand, and between the Shiites collectively and 

both the Kurds and the Sunnis, on the other hand. Hence, all those attempts for 

establishing Basra federal region have failed because of the complexity of the power 

equation in Iraq.
478
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Nevertheless, there is still a strong support for establishing federal governorates in the 

south from some Shiite figures and groups. The Basra Governorate Council Sabah al-

Bazoni and the MP Jawad al Bazoni in several oocasions pointed out such intention. 

They say the idea of establishing regions has been guaranteed by the Iraqi constitution, 

but the fragile security and political circumstances in the country have postponed the 

announcement of a Basra region. Al-Bazoni emphasized that ‗the idea is deferred and 

will not be cancelled, because it is a constitutional right, especially in such an oil-rich 

province, it helps its citizens to benefit from their wealth better.‘
479

 Similarly, the Judge 

Wael Abdul Latif still believes in the idea of the region of Basra and is working 

continuously to achieve this goal.
480

 

 

4.4 The Sunnis and Federalism in Iraq 

 

The Sunni‘s initial position on federalism was a total rejection before 2003 and also 

during the drafting of the current constitution in 2005.
481

 Furthermore, they refused to 

take part in the political process after 2003, regarding all the decisions, projects and 

products of the occupation as invalid and illegitimate. Federalism for them entailed the 

dismantling of the Iraqi state
482

 and a step towards secession.
483

 It is worth mentioning 

that when the current constitution in 2005 was voted on in the public referendum, the 
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majority of voters in the Sunni governorates, such as al-Anbar and Saladin, voted 

against the constitution partly because it guaranteed the principle of federalism.
484

 

Nevertheless, some Sunni groups and politicians have changed their attitude and started 

to call for federalism to achieve their political goals and to adapt to the new 

complexities of political life. Therefore, even among the Sunnis, there are different 

attitudes regarding federalism, with some of them supporting it, while others reject it. 

Hence, their attitude is not very different from that of the Shiites. But in contrast to the 

Shiites, many of them have changed their attitude to become supporters of federalism, 

as we will see in the following two sections.  

 

4.4.1 Opponents of federalism 
 

The opponents of the federalism currently are some nationalists, who are still under the 

influence of the mentality of the former regime. Surprisingly, the opponents include 

some Sunni religious scholars and groups such as the Association of Muslim Scholars 

(AMS),
485

 and some figures among the Iraqi Islamic Party (IIP).
486

 In addition, some 

academics, politicians and tribal leaders support the central authority because of the 

benefits and positions which they obtained from the government.
487
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Initially, the prevailing tendency among the Sunni Arabs has been in favour of 

centralism. They have grown up under a severely centralized system, which was 

effective in strengthening the spirit of nationalism in Iraq.
488

 The slogan of the former 

regime was the one Arab nation; therefore, it was easy for them to reject federalism 

immediately.  

Moreover, federalism is seen as a project for dividing the country.
489

 It is the beginning 

of the partition of the unity of Iraq. Some of them still consider that it is part of the 

Zionist colonial project to redraw the geographic and political map of the Arab region 

through the formation of weak ethnic and sectarian entities.
490

 Those who see 

federalism in this way have the fate of federalism of Yugoslavia, the former Soviet 

Union, and Czechoslovakia in mind.
491

 However, supporters of federalism respond to 

that argument by arguing that seeing federalism as a road to division is unrealistic 

because the international community and countries in the region reject this idea.
492

  

In addition, some argue,
493

 federalism is an Iranian agenda in Iraq, a sectarian project 

aimed at dividing Iraq on sectarian lines.
494

  This is especially the case when it comes to 
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proposals regarding the federal regions in the south of Iraq. For example, the head of the 

Iraqi Front for National Dialogue, Saleh al-Mutlaq argued that federalism would be the 

beginning of the division of Iraq, a dangerous scheme aimed at dividing Iraq into weak 

entities.
495

  

Moreover, the formation of federal regions in some areas of Iraq may lead to the 

adoption of policies that would not respect the diversity of religious and ethnic groups, 

particularly given the internal and external unstable conditions. Furthermore, they claim 

that Iraqi institutions are still in the process of formation; therefore, the institutions are 

still too weak for the consolidation of real federalism based on the rule of law and 

respect for human rights.  

Additionally, federalism raises the problem of conflicts over disputed territories 

between the governorates. The formation of the regions in the absence of an accurate 

determination of the administrative boundaries among governorates would create 

problems, and perhaps lead to civil war between these provinces. This is especially the 

case with the disputed areas between KRG and the central government, such as Kirkuk 

city and other areas. Therefore, for a country like Iraq, drawing clear lines between 

various groups is almost impossible because of the social fabric and family relations 

among Iraqis. In addition, it poses a great danger because it raises the possibility of 

displacement and expulsion of individuals and families from their homes, particularly, 

for the Sunni citizens in the governorates of Basra, Baghdad, Babylon and others.
496

 

A further argument against federalism is made by some Sunni opponents on the grounds 

that there is a religious fatwa (opinion) issued by some Islamic scholars which makes 

federalism a haram mechanism (religiously prohibited) for governance. They reject all 

the products of the occupation, regardless of their advantages.
497
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Furthermore, they argue that federalism leads to a dispersion of Iraqi wealth, such as oil, 

to the local authorities in federal regions. Most of the oil is concentrated in the south, in 

the Shiite areas, and in the Kurdistan region.
498

 Therefore, the Sunnis understandably 

think that their region would become a poor and economically weaker region compared 

to the other regions of Iraq.
499

 Thus, the distribution of oil and natural resources would 

be problematic under this current constitution, particularly given the political and social 

tensions which exist in Iraq.
500

 Therefore, they are insisting on the equitable distribution 

of oil revenue to all regions of Iraq. That is why they opposed the 2005 constitution 

because it allocated a wide authority to the regions and governorate in oil 

management.
501

 Nevertheless, the supporters rejected this justification. They claim that 

the Sunnis areas also have natural resources (such as oil, gas and fresh water) which 

they could use to develop their region.
502

  

In sum, there are socio-political, economic, and historical reasons that make some Sunni 

groups stand against any step towards federalism. However, the shortage of oil and gas 

in the Sunni areas is one of the most important reasons for their opposition. 

 

4.4.2 Advocates of federalism  
 

Since 2010, however, there has been a change in the attitudes of many groups and Sunni 

leaders. There are many political, religious, tribal and academic figures, who support 

federalism for their governorates and have sought to establish federal regions similar to 

the Kurdistan Region. For instance, Tariq al Hashimi the former Iraqi Vice President, 
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Adnan al-Dulaimi, Mohammad Ahmad Rashid, one of the prominent religious figures 

in Iraq, Taha Al-Dulaimi, the architect of the Sunni federalism project. Osama al-

Nujaifi, Vice-President of the Republic of Iraq. In addition, the idea is supported by 

many of the provincial council members in the Saladin, Diyala, Ninawa and Anbar 

provinces, along with many citizens in these governorates. 

In October 2011, the Council of Saladin‘s governorate, a mainly Sunni city and the city 

of the former Iraqi President Saddam Hussein, presented a request to the Council of 

Ministers to set up the federal region of Saladin.
503

 The aim of the request, which was 

supported by Osama al-Nujaifi, the former Speaker of Parliament and the current vice 

president, 
504

 was to reduce the effects of persecution and abuse of power. 

Further demands for federalism have been made by other Sunni governorates such as 

Diyala. On 12 December 2011, a majority of the members of Diyala provincial council 

voted for declaring the governorate as a federal region, politically, administratively and 

economically.
505

  

These demands have increased, after the vigils and demonstrations of the Sunni in 2013, 

which led to violations of basic human rights for protestors in some cities by the Iraqi 

security forces. In a broader level among the Sunnis, people in other governorates such 

as Anbar have called to the federalism as a solution to their problems. This was 

announced by the former Vice President Tariq Al-Hashmi. He stated, ‗People 

demanding the creation of federal regions because they are unwilling to accept further 
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injustice, a wide-scaled corruption and bad management from the central government. 

Also interference from FG into provinces' affairs.‘
506

  

Despite the constitutionality of all the above-mentioned requests to create new federal 

regions in Iraq, the Prime Minister and the Shiite alliance rejected all such projects. 

They argued that it was an attempt by Baathists to find a safe haven in that region and 

that it was a sectarian project as the majority of the population in this city were Sunni.
507

 

Nuri Al-Maliki Always stressed that the timing of such choices was very important for 

federalism and the present time was not appropriate. It should be in the stable and calm 

circumstances of national unity. He pointed out that creating new federal regions at this 

time and in these governorates lead the country to a sectarian crisis and threaten the 

unity and sovereignty of Iraq and turn into a disaster.‘
508

  He said ‗The worst of this 

division is the smell of sectarian division.‘
509

 Similarly, it is not surprising to see also 

that some Sunnis from Al-Iraqiya also rejected establishing federalism in the Sunni 

regions.
510

  

It is worth mentioning, the demands of the Sunni cities, especially Anbar turned into 

wide demonstrations. The central government responded to the demands by sending 

military forces and using force to repel the people‘s uprising in early 2014. This violent 
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response by the government led Iraq into a new phase of violence. People in the Sunni 

areas lost trust in the central government and the government also lost effective control 

over the people. Then, the Sunni militias took advantage of the situation and started to 

fight aggressively with the military. Consequently, the Islamic State (ISIS) controlled 

Mosul, Anbar and some other parts of Iraq.
511

  

There are many reasons and motivations that have led Arab Sunni to change their mind 

and to support federalism, as follows: 

First, the growing sectarian policies of Prime Minister, Nuri al-Maliki, towards the 

Sunni Arabs. This was embodied through the random arrests against many Sunnis under 

the pretext of belonging to the Arab Baath Party, and the dismissing of many of the 

professors and academics at the University of Tikrit.
512

 Due to the emergence of 

sectarian tensions between the Shiite and Sunni Arabs, the political process of 

rebuilding Iraq based on the rule of law has failed. Therefore, federalism can mitigate 

the direct contact between the Sunnis and Shiites. The objective of federalism for the 

Sunni supporters is to preserve the existence of the identity of the Sunni Arabs. They 

are afraid of the assimilation policy practised by the Shiite sect. Therefore, federalism 

prevents systematic persecutions, especially murder, assassination, detention, and 

torture against them. All these problems were confirmed by al-Nujaifi when he visited 

Washington in June 2011, when he said: ‗there is a frustration among the Sunni in Iraq, 

and if not treated quickly enough, the Sunni would think of secession, or at least 

establishing a region for them‖. He added that the Iraq Sunnis felt marginalised and that 

they had become second-class citizens.‘
513

 It is worth mentioning that Al-Nujaifi was 

one of the strongest opponents of the idea of federalism in Iraq before 2010. 
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Secondly, lack of services and concentration of powers in the central government.
514

  

Federalism is a method for preventing injustice in the distribution of power and 

resources in Iraq. For major Sunni leaders, federalism is a way to prevent injustice 

against the Sunni Arab. It may be an effective way for the Sunnis to govern themselves 

in their areas and share power with the Shiite in the central government.
 515

  

Moreover, federalism can strengthen the unity of Iraq through allowing self-governance 

in the regions and power-sharing in the centre. In addition, the Sunni community is a 

minority compared with the size of the Shiite community in Iraq. Federalism can be 

used as a means or a mechanism to prevent the rule of the majority.
516

  

Also, the relative success of Kurdistan region in many aspects - political, economic and 

security has attracted the attention of most of the groups of Iraq. It is a unique form of 

self-rule in Iraq. They started to compare their situation with the Kurds in the Kurdistan 

region. The Sunni Arabs look forward to replicating this experience to their region by 

creating a region, particularly after the Kurdistan region has become a haven and shelter 

for large segments of Sunni Arabs who are eager to live in safety and stability.
517

 

Nevertheless, all those justifications have not convinced all the Sunnis to accept 

federalism. There are still a few Sunnis leaders who still reject federalism. Hence, based 

on the above discussions, it can be concluded that there are both supporters and 

opponents of federalism among the Sunnis. Till this moment, the Sunni groups could 

not create any federal region in their areas. 
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4.5 Concluding Remarks on the Challenges of Attitude towards 

Federalism in Iraq  
 

After explaining the attitudes of different groups towards federalism in Iraq, it becomes 

obvious that federalism in Iraq has faced serious challenges and barriers. These 

challenges include the following: 

First, there is no national consensus on federalism in Iraq. Main political, religious and 

ethnic groups in Iraq do not agree on the necessity, effectiveness, nature and structure of 

federalism. In other words, adopting federalism in Iraq had different, even conflicting, 

political, ethnic and religious bases.  

Therefore, federalism in Iraq has turned to be the subject of conflict and diversion rather 

than conversion and cooperation among the Iraqis. These divided attitudes towards 

federalism have had negative impact on federalism in general and CF in particular. Such 

a model of federalism that requires equal partnerships among all levels of governments 

within one federation it is incomprehensible and is not easy to agree on by the various 

Iraqis, except for the Kurds. Most still view federalism as a system leading to the 

dismantling of the state. For them, Baghdad must always have the leading role and be 

the strongest authority within the federation.  

Also, the lack of trust among political players makes it difficult, if not impossible to 

agree on self- governance and power-sharing without fear of abuse and corruption. This 

is especially so with regard to a model such as CF, where trust is an essential pillar for 

the success of any internal agreement among governments. 

Moreover, there is a lack of a culture conducive towards federalism among Iraqis. This 

makes them vulnerable to political exploitation by anti-federalist groups and makes 

them wary of the issue of federalism because they see it as a means to the division of 

Iraq as propagated by opponents of the federal idea. Such propaganda is generated to 

show that the idea of federalism is a means to the partition of Iraq and means based on 

sectarian and ethnic criteria. What makes such a claim credible is the Iraqis people‘s 

lack of a federalism culture and a lack of a proper understanding of it. 

In addition, there is a lack of national identity among                                                                                                                                                                                                                                                                                

different Iraqi components. Iraq is an artificial state created by the British colonialism; 

there is no one Iraqi nation. Instead, there are local identities such as ethnic, sectarian 
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and religious identities. Regional and local identities are stronger than any national 

identity. This reality was expressed at the beginning of the establishment of modern Iraq 

by King Faisal I: ‗There is nothing in Iraq called Iraqi people, based on United Iraqi 

identity, rather than, there are Iraqi peoples, groups of different people have their own 

identity.‘518 This issue became more acute after 2003, and reappeared on the ground as 

one of the greatest challenges that hinder the pursuit of Iraqi unity. As some argued, ‗the 

essence of federalism resides in regional loyalties being placed side by side and being 

supervised by a sense of national solidarity.‘
519

 In addition, Dicey argued, ‗federalism 

results from a particular psychology among different communities within a given space, 

who desire a union without desiring total unity.‘
520

 Simply, in the absence of national 

identity in Iraq, federalism always remains a fragile system of governance. However, 

federalism is the middle option between partition and a unitary state that is unstable and 

unacceptable by the Kurds, for example. 

Furthermore, the external interferences, especially by the neighbouring countries such 

as Iran and Turkey have had a significant effect on shaping the attitude of Iraqi groups 

on federalism. This is also a serious challenge because the attitude of some political 

players reflects the interests of the neighbouring countries instead of reflecting the needs 

and interests of the people of Iraq.    

Besides, a successful federalism in Iraq requires more than two regions to form the 

federation, not only the KRG. As some scholars argue, federations that comprise only 

two or a few units usually tend to be unstable and difficult to be managed, while 

federations which include many component units may tend toward more centralism and 

be weaker with respect to intergovernmental relations.521 The reality also proved this 

argument such as in the case of Czechoslovakia, for example.
522

  

The question of security is also a challenge hindering the process of federalism. It is 

difficult to establish federalism in the absence of stability, security and order. Iraq is 
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now in a brutal civil war and surrounded by a highly complex international conflicts and 

regional wars. Terrorism, violence, civil conflicts and war have altogether destroyed all 

the principal components of statehood in Iraq. In these situations, the political players 

gradually lose their trust in the effectiveness of federalism. Thus, they may change their 

attitude to another way of defending themselves and surviving, such as calling for a 

confederation or even full independence.   

In addition, the lack of the rule of law has created an irreparable gap in which different 

political players can easily accept, reject federalism or simply change their attitudes. 

This has hindered the implementation of the constitutional provisions related to 

federalism. With regard to the minorities, as mentioned earlier, they do not have a 

strong influence in the political landscape of Iraq, except, the Turkmen, where they 

reject federalism.        

Furthermore, the conflict among Iraqi factions, especially between FG and the KRG is 

about the economic political and administrative system of the country. It is between 

those who support a centralized model of federalism and those who are working for 

more non-centralization model, with each position having implications for the 

management of oil and gas revenues. It is between the majority of Shiite political 

parties, sometimes supported by Sunni Arabs in the case of oil, and the minority of the 

Kurds. 

Indeed, in the context of Iraq‘s complex socio-political system and the current sectarian 

and ethnic conflicts over power and resources, oil has played a major role in the debate 

over federalism. The oil-rich regions or governorates tried to create their own region in 

order to be financially semi-independent from the federal government and for running 

their regions by themselves. For anti-federalists, however, oil was a reason for rejecting 

federalism. They believe that due to lack of oil and natural resources in their areas, they 

will be marginalized and thus they will remain as poor regions.   

Hence, in light of the complexity of Iraq‘s socio-political system, taking into account 

the existence of natural resources such as oil and gas in some cities, and its lack in other 

cities, it seems reasonable to argue that federalism based on the collaborative model is 

an indispensable system. Therefore, the next chapter in this thesis will be dedicated to 

the issue of oil and gas management in Iraq and the related areas of legal and 

constitutional dispute. 
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5 Chapter Five: Constitutional Context of Oil and Gas 

Management in Iraq 

5.1 Introduction 
 

This chapter provides a critical, analytical review of Iraqi constitutional provisions on 

the management of oil and gas. It examines all the relevant constitutional provisions 

from 1925 until now with the purpose of analysing the differences among these 

constitutions in dealing with oil and gas issues. It starts with an overview of the 

historical background of oil management in Iraqi constitutions. This is covered in two 

stages, namely the period from the discovery of oil until 2005, with the main focus on 

the pre-2003 era. The second stage covers the period around the drafting of the current 

Iraqi constitution of 2005. After the historical background, it examines both the current 

constitutional context of oil management and different aspects of the current legal 

disputes over oil management. This analysis clarifies the nature of the constitutional 

issues over oil management that have caused disagreements and even disputes between 

the FG and the regions, especially the KRG. The chapter reflects the broader struggle 

between the FG and the KRG regarding distributing powers about one of the most 

important resources in Iraq. It reflects the long struggle between the centralization trend 

and non-centralized trend with regard to this resource. 

 

5.2 General Background  
 

The history of oil dates back thousands of years. It has been argued that Ardericca, not 

far from Babylon in Modern-day Iraq, is the site of the first recorded leak of oil from the 

ground.
523

 The ancient Greek historian Plutarch called those oil fields, which existed 

near Kirkuk ‗the eternal fires.‘
524

 The operation of drilling for oil commenced with the 

advent of the German experts‘ mission and with the search for oil in both Mosul and 

Baghdad wilayats in 1871. It was followed by another oil exploration mission in 
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1901.
525

 At the end of the mission, the explorers presented a report, confirming the 

existence of oil in Iraq. Based on that important exploration, the German mission asked 

the Ottoman Sultan for official permission for the extraction of petroleum in Iraq.
526

 Oil 

exploration operations developed more with the Baghdad Railway Concession signed in 

1903 between the Germany and the Ottoman Empire, which had encompassed rights 

over minerals, including oil, in the 20 kilometres on either side of the track.
527

 In 1912, 

the Turkish Petroleum Company (TPC), which was a group of British, Dutch and 

German Companies, obtained permission for exploration of oil in Iraq, specifically in 

Baghdad and Mosul wilayats.
528

   

After the First World War, France took Germany‘s share in the TPC. Great Britain 

agreed to give 25% of the oil to France according to the San Remo treaty in 1920. Three 

years after the establishment of Iraq, the TPC returned in 1923 and asked the Iraqi 

government to grant it a concession in Baghdad and Mosul areas. After two years of 

negotiations, the Iraqi government accepted the request of the TPC. The agreement was 

signed on 14 March 1925. However, oil prospecting operations in Mosul were delayed 

until it was annexed to Iraq under the resolution adopted by League of Nations on 16 

December 1925.
529

 Thus, actual oil exploration operations began in April 1927, two 
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years after the agreement. On 15 October 1927, a huge amount of oil was discovered in 

Baba Gurgur, near Kirkuk.
530

 However, the commercial production of oil did not 

commence until 1934.
531

 

 

5.3 Constitutional Provisions for Oil and Gas Management up to 2005 
 

Since its discovery in 1927, oil has played a significant political, economic and societal 

role in the construction of modern Iraq. It has been the main motivation behind most of 

the major events that have happened in Iraq since its establishment in 1921. 

The Basic Law of Iraq was the first constitution of Iraq written during British colonial 

rule and entered into force on March 21, 1925. This constitution did not allocate any 

special Article for oil; instead it included an article about natural resources in general,  

Article 94, in chapter six regarding financial matters.
532

  

It could be argued that much of the original rights to oil were allocated and regulated 

through international agreements among colonial and allied countries, prior to the first 

Iraqi constitution on March 1925.
533

 For instance, the concession agreement concluded 

on 14 March 1925 between the Iraqi government and the TPC, which was ratified by 

the Iraqi parliament in June 1926, was signed seven days before the promulgation of the 

first Iraqi constitution.
534

 According to the agreement, the TPC was given a right or 
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authority to invest in Iraqi petroleum for 75 years with the exception of the province of 

Basra and the area of Khanaqin. In return, in order to get a significant voice over oil 

management and production issues, Iraq demanded a 20% ownership in the TPC, but 

the demand was rejected. Nevertheless, the Iraqi government got some of what it 

demanded during the negotiations, making gold the basis for its royalties rather than 

sterling. Also, a sliding scale for royalties was agreed, which meant that more 

production of oil would bring a higher percentage of royalties.
535

 

According to Article 94 of constitution, any concession relating to natural resources 

which exceeds three years must be the subject of a special law. Hence, the agreement 

provoked a storm of protest in the official and popular circles and it was denounced as 

unfair regarding the rights of the Iraqi people. However, there were many reasons why 

the government agreed to the agreement, notably the fear that Mosul would be annexed 

to Turkey if the government rejected the agreement, as well as financial difficulties and 

problems faced by the Iraqi government.
536

  

It is worth noting that, during this time, the IPC were in charge of oil management and 

its related issues. Iraq was receiving only a small portion of revenue from those 

companies - less than 1% of the value of extracted oil. After long negotiations between 

the Iraqi government and the three main IPC, during which the government threatened 

to end the companies‘ concessions if they refused the Iraqi demand for increasing its 

share, an agreement was signed on the 3
rd

 February 1952. This agreement increased the 

Iraqi share by giving the government 50% of the profits of companies. Iraq received its 

share through an amount of crude oil for domestic consumption and transferring the rest 

to a cash payment.
537

 

After the revolution of July 14, the 1958 interim constitution did not contain any article 

or phrase relating to oil and gas, or even any clause to deal with natural resources.
538

 In 

spite of this, the new regime gave special attention to the issues of oil, where for the 
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first time a dedicated ministry for oil was established in 1959. Moreover, three years 

after the 1958 revolution, the oil nationalization process, which was a turning point in 

oil and gas management in Iraq, was announced. The first steps were taken by issuing 

law No 80 of 1961 (Law of the Appointment of Investment Areas for Oil Companies) 

which identified the areas that had been given as a concession for IPC and nationalized 

nonproducing and unexploited fields. This process gradually increased Iraqi control 

over oil management and limited the control of other countries and foreign oil 

companies over the oil fields. Accordingly, the Iraqi government recovered about 99.5% 

of the total area that was given based on the concession agreement to the three IOCs. 

Subsequently, Law No. 11 of 1964 established the Iraq National Oil Company (INOC), 

and authorized it to work in the oil industry in any stage in the recovered areas which 

was 99.5% of the lands. 

Regarding the interim constitution of 1964, natural resources were mentioned in the 

second section, titled the ‗basic components of society‘. According to Article 9, ‗the 

wealth of natural resources and its forces, all are the property of the State, and the State 

ensures the proper exploitation of it.‘
539

 This provision was transferred to the interim 

constitution of 1968, in the article 14.
540

 In the interim Constitution of the 16
th

 of July 

1970, which remained in effect until April 9, 2003, Article 13/ section two confirmed 

that ‗National resources and principal instruments of production are the property of the 

nation. The central authority of the republic of Iraq shall invest them directly in 

accordance with the requirements of the general planning for the national economy.‘
541

 

It seems that the above articles reflected the Iraqi‘s ambition to nationalize the oil 

sector, a goal which was reflected in an official decree issued almost a decade before. 

Those constitutions focused on the central government as the sole authority responsible 

for investing and managing all matters regarding natural resources, including oil and 

gas. Apparently, the focusing on centralizing power over natural resources, particularly 

in the 1970 constitution, came during the negotiation between the central government 

and Kurdish movement on issues of autonomy for the Kurds in Kurdistan. During that 
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time, there was a controversial debate on governing Kirkuk
542

 and other areas which 

produce oil.
543

  

Three years after adopting that constitution Iraq achieved its ambition for total control 

over its natural resources. The complete nationalization of oil was achieved and 

announced in 1975 after the nationalization of the Basra Oil Company. As a result of the 

nationalization of oil, the foreign companies lost all their oil shares to the Iraqi 

government.
544

 The nationalization of Oil was obviously a direct result of the principle 

of sovereignty. This principle was emphasized and stressed by some decisions issued by 

the General Assembly of the UN, such as the decisions No. 626/21 (1952), No.1515 

(1960) and No. 1803 (1962).
545

 In line with this principle, in 1967 the Law No. 97 was 

issued, which prohibits the exploitation of Iraq‘s territory through concessions to oil 

companies. 

Since the discovery of oil in 1927 until the establishment of the INOC, on February 8, 

1964, foreign companies, the concessionaires, were responsible for everything related to 

the oil sector, especially with regard to oil extraction operations. Once it was 

established, the INOC became the main unit responsible for oil and gas management 

issues and it effectively started working in the extraction, exploration, development, 

export and marketing operations in 1968. INOC was run by an independent Directors 

Board, with its own laws and budget, independent from the state public budget. Its 

functions and its works had been overseen directly by the Follow-up Committee for Oil 

and implementation of the conventions since 1968 until 1979 when it became associated 

with the oil minister as chairman of its board. On April 1987, the INOC was abolished 

and merged with the Oil Ministry by the Baath regime.  Thereafter, responsibility for 
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the industry was given to the Ministry of Oil and Gas in Baghdad, a role it continues to 

play.
546

 

Before moving to the Post-2003 period, it is worth noting that the draft constitution of 

1991,
547

 for the first time, specifically mentioned oil and gas. It also emphasised a new 

aspect which had not been mentioned in the previous constitutions – the Iraqi people‘s 

ownership of those resources.
548

  

In the period since the overthrow of the regime in 2003, two constitutions have been 

adopted. The first one is the Transitional Administrative Law (TAL),
549

 and the second 

is the current permanent constitution 2005.The most important article in (TAL) 

regarding oil and gas management was the Article (25-E) in section three. This article, 

for the first time, indicated that subnational governments would be involved in the 

management of natural resources.
550

 However, according to this article, all natural 

resource including oil and gas issues are the exclusive power of FG, and the SGs had 

only an advisory role in this respect. Thus, it seems that this article gives the federal 

government more powers than the current constitution with regard to natural resources, 

as we will see. It did not even distinguish between oil, gas and other natural resources, 

in contrast to the current constitution. This change was made even though the TAL, 
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which was issued by the CPA, set out the main principles of the 2005 constitution, 

including the distribution of powers between the FG and subnational governments. At 

that time, the oil industry was severely damaged by the war, yet oil exports resumed 

shortly after the occupation in 2003. The laws and regulations governing this period are 

the same as those applied before 2003 and were unchanged by the CPA. 

It is also worth noting that, prior to the establishment of modern Iraq in 2003, there was 

one level of government: the country was a unitary state. Therefore, there was no scope 

for disputes between national and local authorities. The central government in Baghdad 

was the only government dealing with all issues related to oil and gas. 

 

5.4 Constitutional Provisions for Oil and Gas Management in the 

Current Constitution of 2005. 
 

The Constitution constructs a legal foundation and a framework for oil and gas 

management through two main Articles - 111 and 112 - in section four, which is 

dedicated to the powers of the federal government. Article 111 states ‗oil and gas are 

owned by all the people of Iraq in all the regions and governorates.‘ Therefore, this 

article clearly and directly states who the owner of oil and gas in Iraq is. It gives all the 

Iraqi people this right, regardless of their religion, nationality, ethnicity, and regardless 

of their regions. This Constitution is considered as the first Iraqi text to constitutionalize 

this right.   

Additionally, Article 112 states:  

First: The federal government, with the producing governorates and regional 

governments, shall undertake the management of oil and gas extracted from 

present fields, provided that it distributes its revenues in a fair manner in 

proportion to the population distribution in all parts of the country, specifying 

an allotment for a specified period for the damaged regions which were unjustly 

deprived of them by the former regime, and the regions that were damaged 

afterwards in a way that ensures balanced development in different areas of the 

country, and this shall be regulated by  a law. Second: The federal government, 

with the producing regional and governorate governments, shall together 

formulate the necessary strategic policies to develop the oil and gas wealth in a 
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way that achieves the highest benefit to the Iraqi people using the most 

advanced techniques of the market principles and encouraging investment. 

On the face of it, Article 112 requires collaboration between the federal government 

(FG) and the producing governorates and regional governments for managing oil and 

gas, and their revenues. All these goals which are set out in this article need laws to be 

issued by the legislative authority. Therefore, enacting legislative provisions is essential 

for implementing articles 111 and 112. However, implementing legal provisions have 

not been enacted yet due to political disagreements and disputes among Iraqi groups on 

the management of oil and gas, especially between the FG and KRG. 

Additionally, there are other important articles indirectly related to the authority of 

managing different aspects of oil and gas. These Articles are numbered 110, 114, 115 

and 121. Article 110, clearly states a number of exclusive competencies and authorities 

of the FG
551

 while Article 114 outlines the shared competencies, which must be 

exercised collaboratively between the federal authorities and subnational authorities.
552

 

Article 115 grants the rest of the powers, not stipulated in the exclusive powers of the 

federal government, to the regions, and governorates, and gives them priority in any 

dispute.
553

 Finally, Article 121 grants the regions the authority to amend the federal law 

in case of any contradiction between the federal and regional governments in matters 

not covered by Article 110.
554

  

These articles have caused disagreements and disputes in the context of oil management 

between the FG and KRG. For instance, on the basis of the Article 115, KRG has 

exercised many competences regarding oil and gas because as KRG argues, this article 

gives the regions as well as the governorates the residual competencies which are not 

mentioned in the Article 110. It also gives priority to their laws if there is any 

disagreement with the FG‘s laws regarding the shared competencies. 

                                                           
551

 The most important competencies stated in this article regarding out thesis are; formulating foreign 

sovereign economic and trade policy, in section first. Also, regulating commercial policy across regional 

and governorate boundaries in Iraq, section second. More arguments regarding these powers will be given 

later in this chapter.  

552
 For more details, see Chapter three. 

553
 For the text refer to Chapter three.  

554
 For further details and the text of the Article 121, refer to chapter three. 
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While these provisions set out the general structure of the competencies over oil 

management, they lack a degree of clarity which has been left to the legislative body to 

enact laws in this regards. Details, requirements and boundaries of these provisions and 

their interpretations are the main sources of controversies and disputes between the FG 

and KRG.
555

 The following sections will discuss the issues arising from these provisions 

and their interpretations.  

 

5.5 Constitutional Interpretations of Oil Management  
 

There is a dispute between the FG and KRG over oil management with both sides 

relying on the constitutional provisions to justify their competencies over oil 

management. It seems that the disagreements are rooted in the constitutional ambiguity, 

as well as the inconsistent interests of the FG and the KRG. The difference is between a 

centralized interpretation upheld by the FG and a non-centralized interpretation 

envisaged by the KRG and perhaps some governorates.
556

 The absence of the rule of 

law and an active and competent Federal Supreme Court to tackle the issues has 

contributed to the persistence of the controversy. KRG always asserts its right to do 

almost everything regarding oil and gas issues, especially in relation to future fields. 

Interestingly, KRG depends on its interpretation of the constitution for its claim over 

managing current oil fields within its territory and for its authority to explore future 

                                                           
555

Despite some disputes have happened between the FG and some oil and gas-producing governorates. 

For instance, the dispute between the FG and Anbar provincial council regarding Akkas gas field, and the 

conflicts between the FG and Anbar provincial council with respect to the Investment on the Southern 

Gas Company by Shell without consultation or participation of local government. However, in this 

context, the crucial dispute is the conflict between the FG and the KRG. Thus, the thesis focuses mostly 

on oil and gas management between the FG and the KRG. 

556
 It is worth mentioning, the decentralization model had been discussed before the invasion of Iraq, and 

it was recommended and emphasized by the US Department of State, the Oil and Energy Working Group 

in 2003, in its formal policy recommendations for Iraq‘s post-Saddam Hussein oil policy. This working 

group included Iraqi advisers in different sectors, such as the humanitarian, oil, financial and political. 

They concluded that ‗there is broad agreement that the focus of Iraq‘s oil policy needs to be 

decentralization of the industry if it is to resolve the economic impoverishment of the country‘. See: 

Farrah Hassen, ‗Future of Iraq Project Working Group Recommendations‘ Project‘ (The National 

Security Archive September 1, 2006) <https://nsarchive2.gwu.edu/NSAEBB/NSAEBB198/> accessed 

December 4, 2018. 
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fields.
557

 On the other hand, the FG claims that the constitution has given it the authority 

to manage (in coordination with the regions) oil fields, especially future fields. This 

dispute has arisen in many respects such as the right of signing oil contracts with 

International Oil Companies (IOCs), exporting oil and gas, the distribution of oil 

revenue, and the law of oil and gas. What follows is an examination of the different 

constitutional interpretations and disputes arising over the articles of the constitutions 

designed to tackle oil management between the FG and KRG. 

  

5.6 Understanding the FG and KRG Interpretations of Articles 111 and 

112 

5.6.1 The KRG and FG’s Interpretation of Article 111 
 

Article 111 states ‗Oil and gas are owned by all the people of Iraq in all the regions and 

governorates.‘ KRG argues that the phrase ―in all the regions and governorates‖ can be 

best understood to mean that the people of regions and governorates are the owners of 

oil and gas located within their territories. In other words, this article implies that the 

regions at least have authority to manage their oil and gas. This interpretation is based 

on an assumption regarding the rights of the people in the regions and the governorates 

to these resources.
558

 For KRG, this interpretation of article 111 can be extended to 

include giving a share of the revenues from producing fields to the regions and 

governorates.
559

 Nevertheless, it seems that this understanding of the Article 111 by the 

KRG is incompatible with the workable meaning of some constitutional provisions and 

with the existence of a FG capable of exercising its function as a representative for all 

the factions and groups in the country (for instance in the application of Article 112, 

regarding oil and gas revenue distribution). Also, it is incompatible with the Article 106, 

regarding the establishment of a public commission at the federal level to audit and 
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 Most of the KRG oil and gas fields categorized under so-called future fields. Further details will be 

provided in this chapter. 

558
 See: KRG cabinet, ‗Oil and Gas Rights of Regions and Governorates‘ (Kurdistan Regional 

Government June 13, 2006) <http://cabinet.gov.krd/a/d.aspx?s=010000&l=12&a=18704> accessed 

December 2, 2018. 

559
 The Article 3/first, of the Oil and Gas Law of The Kurdistan Region – Iraq, states ‗Petroleum in the 

Region is owned in a manner consistent with Article 111 of the Federal Constitution. The Regional 

Government is entitled to a share from the revenues from producing fields, consistent with the share of all 

Iraqi people, in accordance with this law and Article 112 of the Federal Constitution.‘ 
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appropriate federal revenues which mainly come from oil. Alternatively, it might mean 

that all people of Iraq, regardless of their location, are the owners of oil and gas. 

Furthermore, in Article 111, there is no distinction between oil and gas extracted from 

present fields or future fields, as we see in Article 112. 

This understanding of article 111 has shaped part of KRG‘s oil law. According to the 

law, the real owner of oil and gas in the region is the KRG, not the federal institutions 

which are supposed to represent all Iraqis.
560

 KRG supports its argument partly by 

relying on the analysis of those who exclude FG from exclusive ownership or 

management authority over oil. There are those who assert that article 111 ‗does not 

state that the oil and gas belongs either to the federal Ministry of Oil or the illegal and 

unaccountable monopoly of the state oil marketing organization (SOMO), which was 

created by Saddam Hussein.‘
561

 Furthermore, it has been argued that ‗nowhere does the 

Constitution state that either the management or export of oil and gas from Iraq are the 

exclusive preserve of the federal authorities.‘
562

 

To better understand KRG‘s position, it must be stressed that KRG does not claim that 

the revenues of current and future oil fields in the region should not be shared with 

other regions or the FG. Rather, its claim is simply about the authority to manage the oil 

fields. Thus, it is mainly about the authority over petroleum operations management, not 

the revenue. KRG does not dispute the principle that the oil revenue is for all Iraqis.
563

 

This can be illustrated by KRG‘s announcement that export of oil would be ‗at least 

250,000 barrels of oil per day, raising more than $8 billion for Iraq‘s treasury.‘
564
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 More details of this law will be given latter in this chapter.  

561
 See: KRG Cabinet, ‗Statement On Oil & Gas Policy by the Kurdistan Regional Government‘ 

(Kurdistan Regional Government January 17, 2013) <http://cabinet.gov.krd/a/d.aspx?l=12&a=46337> 

accessed December 2, 2018. 

562
 ibid (n516).  

563
 Article (3): ‗The Regional Government is entitled to a share from the revenues obtained from fields 

producing after 15 August 2005 in accordance with the provisions of this law.‘ Also in the same vein, 

Article 9/ states, ‗The Ministry shall: First: encourage public and private sector investment in Petroleum 

Operations to ensure efficient management of the Petroleum resources of the Region to provide maximum 

timely returns to the people of the Region and Iraq;‘ 

564
 Ashti Hawrami, ‗The Kurds Don't Wish to Tear Iraq Apart‘ (RealClearWorldApril 14, 2013) 

<https://www.realclearworld.com/articles/2013/04/14/a_decentralized_oil_policy_is_key_to_iraqs_unity.

html> accessed December 2, 2018.  
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Similarly, the KRG Minister of Natural Resources confirms ‗the oil export today is for 

the benefit of all of Iraq. Everyone will share that benefit… Needless to say, we also 

need to share the oil wealth, throughout the country. Certainly, revenue distribution will 

bind us all together and all Iraqis will be able to unite around that.‘ He adds ‗Article 111 

states that oil and gas belongs to all Iraqis. We are committed to Article-111.‘
 565

 

Therefore, KRG accepts that oil revenue must be shared. In addition, the KRG‘s Prime 

Minister, Barzani, reaffirms that when he states ‗under the Constitution, the export and 

marketing of Iraq‘s oil or gas from Iraq is not the monopoly of any single entity 

provided that the revenues are shared fairly among its people.‘
566

 He also states that ‗the 

new Oil Law is not only good for people in the Kurdistan Region; it is good for all Iraqi 

people. Consistent with the Iraq Constitution, this Law requires us to share revenue with 

the FG and other Regions in Iraq just as other regions of Iraq will share their revenues 

with us.‘
567

 

However, the approaches are subject to change. For example, the KR‘s draft 

constitution differentiates between the revenue that comes from the present fields and 

the revenue that comes from the future fields.
568

 According to that draft, only the 

revenue from the present field must be distributed fairly in accordance with the 

principles specified in Article 112 of the Federal Constitution.
569

  

Hence, it could be argued, there is ambiguity between the KRG‘s statement, and what 

its laws have confirmed on it in this regards, such as its constitution and its oil and gas 

law. Articles 115 and 121 could be interpreted to give the regional laws superiority over 

                                                           
565

 Ashti Hawrami, ‗Commencement of Oil Export Ceremony Erbil, Kurdistan Region – Iraq‘ (Kurdistan 

Regional Government June 1, 2009) 

<http://cabinet.gov.krd/p/page.aspx?l=12&s=060000&r=400&p=305> accessed December 2, 2018. 

566
 KRG Cabinet, ‗Prime Minister Barzani's Speech at CWC Oil and Gas Conference‘ (Kurdistan 

Regional Government December 4, 2012) <http://cabinet.gov.krd/a/d.aspx?a=46030&l=12> accessed 

December 2, 2018. 
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 KRG Cabinet, ‗Statement by PM Barzani: Kurdistan Region Oil and Gas Law‘ (Kurdistan Regional 

Government August 6, 2007) <http://cabinet.gov.krd/a/d.aspx?s=010000&l=12&a=19508> accessed 

December 2, 2018. 

568
 Although this constitution has not been approved yet, it is still a merely draft, as explained in details 

before, in the prevouse chapter. 

569
 Article 74/ seven states ‗Form a joint administration with the Federal Government to manage the oil 

and gas extracted from [fields in] Kurdistan and put into commercial production before August 15, 2005. 

Revenues received from these fields must be distributed fairly in accordance with the principles specified 

in Article 112 of the Federal Constitution, and with the oil and gas laws of the Kurdistan Region...‘ 
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the federal laws concerning oil and gas laws in any contradiction between them, 

considering them as concurrent competencies. However, addressing oil and gas 

separately in two articles located between the federal exclusive powers and the 

concurrent powers could indicate that the constitutional drafters did not intend to 

regulate oil and gas in the same way that they regulate the concurrent competencies in 

Article 114.
570 It has been argued that the negotiators tried to address oil and gas within 

provisions on exclusive and concurrent competencies in earlier drafts, but, after 

negotiations and compromises, they decided to address them separately in article 111 

and 112. The same thing could be true with article 121.
571

 

Conversely, the FG rejects the KRG‘s interpretation of the Article 111. A plain, clear 

and logical interpretation of article 111, the FG argues, is that these resources are for all 

Iraqis. The article should be read as stating that oil and gas in Iraq belong to all regions 

and governorates and to all people of Iraq regardless of where they reside, whether 

within the producing regions or not. Thus, the authority to control and manage oil and to 

exercise sovereignty rests with the federal parliament, as the representative of all the 

Iraqis.
572

 

The FG‘s perspective has been supported by some international legal experts. Joseph 

Bell and Cheryl Saunders, for instance, support the FG‘s attitude. They assert that 

article 111 states that all oil and gas in the current and future fields in all regions and 

governorates are owned by all the people of Iraq collectively, wherever they reside. 

According to their analysis, ‗article 111 gives all citizens of Iraq, wherever resident, an 

undivided interest in all of the oil and gas resources of the country.‘ It does not give the 

ownership to any state, particular group or political region. They also indicate that 

because the Iraqi people collectively are the owners of oil and gas, therefore, according 

to Article 49, the only political entity that directly represents all the people of Iraq is the 

Iraqi Council of Representatives. This institution, they conclude, has the power to 

manage oil and gas.
573
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 Ashley Deeks and Matthew Burton(n2). 

571
 ibid (n2). 

572
 See: ‗Iraq's Petroleum Law: Problematic Issues & Its Fate, By Tariq Shafiq*‘ (Index: Iraqi Economists 

NetworkFebruary 8, 2016) <http://iraqieconomists.net/en/2013/04/05/iraqs-petroleum-law-problematic-

issues-its-fate-by-tariq-shafiq/> accessed December 2, 2018. 
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 See: Joseph Bell and Cheryl Saunders(n9). 
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Therefore, the language of Article 111 shows that there is a difference between 

ownership and management. It refers to the equality, whereby all Iraqis are the owners 

of oil and gas, regardless of which government has the constitutional power to manage 

it. All Iraqis must benefit from oil and gas revenues, regardless of where oil and gas are 

located.
 574

 

Nevertheless, it is important to emphasize that regardless of what the constitution may 

refer to for the FG and KRG, eventually both sides need to reach an agreement on the 

meaning, application, and reference of Article 111, and overcome such problems. Such 

a resolution will be reached either through collaborative institutions or by giving the 

task of interpretation to a decisive judicial institution. 

 

5.6.2 The KRG and FG’s Interpretation of Article 112 
 

Article 112 states; 

The federal government, with the producing governorates and regional 

governments, shall undertake the management of oil and gas extracted from 

present fields, provided that it distributes its revenue in a fair manner in 

proportion to the population distribution in all parts of the country, specifying an 

allotment for a specified period for the damaged regions which were unjustly 

deprived of them by the former regime, and the regions that were damaged 

afterward, in a way that ensures balanced development in different areas of the 

country, and this shall be regulated by a law. Second: The federal government, 

with the producing regional and governorate governments, shall together 

formulate the necessary strategic policies to develop the oil and gas wealth in a 

way that achieves the highest benefit to the Iraqi people using the most advanced 

techniques of the market principles and encouraging investment.
575

 

This article is one of the most controversial provisions of the current constitution. It 

contains many phrases and concepts that invite different interpretations. Legal disputes 
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 Zedalis, The Legal Dimensions of Oil and Gas in Iraq (n 8). 

575
 According to this Article, non-oil producing governorates cannot be involved in the management of oil 

and gas, nor in drawing strategic policies to develop this wealth. While, according to the Article 11, Oil 

and gas are owned by all the people of Iraq, thus all the governorates should be allowed to take part in the 

decision-making process in this regards. 
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between KRG and FG are mainly focused on the different interpretations given to the 

phrases of together with, management, producing fields and present fields by both 

sides. For example, the term ―present field‖ has proven to be very problematic as it has 

triggered disputes about whether they should be managed through the same principles 

and institutions that manage future fields or not. Additionally, its conceptual and 

practical boundaries have raised issues such as whether present fields include only the 

discovered fields or whether it can be extended to the fields that are under exploration. 

Similarly, there is a dispute whether it refers to the producing fields only or it also 

embraces the nonproducing fields.
576

 Article 112 does not expressly identify and 

determine who and what institutions exactly have the right and authority to manage the 

oil fields and sign oil contracts. Even if there is a reference to shared authority between 

the FG, regions, and governorates, the mechanisms and principles of such shared 

authority have not been clearly expressed in the article.  

Based on Article 112, KRG argues that all the future fields belong to the regional 

jurisdictions. This has always been the position and interpretation of KRG regarding 

future fields.
577

 Because the article emphasised only the producing or present fields 

without mentioning the future fields, KRG argues, future fields are outside the 

jurisdiction of FG. KRG uses article 115 to support that whatever is not expressively 

mentioned in the constitution as authorities of FG can be exercised by the regions and 

other governorates. Management of future fields is not under the competences of the 

exclusive power of the FG, and not under the shared power. Thus, it belongs to the 

exclusive jurisdiction of the regional and governorates governments.   

Accordingly, KRG asserts that only the producing fields, before 15 August 2005,
578

 

should be under the shared competency and management of the KRG and FG. This 

means the authority to control and manage the fields explored and/or discovered after 
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 Nonproducing fields are the Potential future producing fields or not yet exploited. 

577
 Article (1)/16 states ‗Future Field: a Petroleum Field that was not in Commercial Production prior to 

15 August 2005, and any other Petroleum Field that may have been, or may be, discovered as a result of 

subsequent exploration.‘ 
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enacting the constitution in 15 August 2005 belong to the exclusive powers of the KRG, 

and it is not within shared jurisdictions.
579

  

This perspective has been supported by James R. Crawford.
580

 He points out that ‗the 

Constitution of Iraq does not give exclusive authority over oil and gas to the FG. Article 

112 of the Constitution only gives a qualified right to the FG to ‗undertake the 

management of oil and gas extracted from present fields.‘ He further claims that even 

this is not an exclusive or unconditional right; this right, he asserts, needs to be 

exercised ‗with the producing governorates and regional governments.‘  

Thus, even managing current producing oil fields is not an exclusive power for the FG, 

but one which must be managed under two conditions. The first condition is to manage 

the fields with cooperation and coordination with the regions; and the second condition 

is that the distribution of the revenues of current producing fields needs to be based on 

fair distribution as it is regulated by law (though there is at present no legislative basis 

for such distribution). KRG often raises these two conditions regarding the authority of 

FG over current fields and stresses the exclusion of the FG from managing what are 

called future fields. However, KRG agrees on the principle of ―strategic oil policy‖ 

which is basically the idea that all oil fields in Iraq need to be managed within the 

general strategic oil policy that also needs to be constructed and decided by FG and 

KRG collaboratively.
581

 KRG put this understanding into its oil and gas law. Its third 

article states ‗the Regional Government shall, together with the Federal Government, 

jointly manage Petroleum Operations related to producing fields according to the 

provisions of Article 112(1) of the Federal Constitution.‘
582

 Obviously, it implies that 

the future fields belong to the exclusive KRG‘s power.  

                                                           
579

 The producing fields according to KRG‘s law means the current fields, which according to the article 

(1)/ 16, a Current Field is: ‗A Petroleum Field that has been in Commercial Production prior to 15 August 

2005.‘  
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 The KRG requested a formal independent legal opinion from the professor of international law, 

through Clifford Chance, a multinational legal firm regarding its competence regarding oil and gas 

matters under the current Iraqi constitution 2005. Hence, this legal opinion was given by the professor on 

29th January 2008, based on a request was sent by the prime minister of the KRG. James Crawford (n10). 
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 The same understanding has been confirmed again in the Article 18, which states, ‗The Regional 

Government, consistent with the conditions stated in Article 19 of this Law, shall: First: agree with the 

Federal Government in the joint management of oil and gas extracted from Current Fields in the Region;‘ 
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KRG sometimes raises a more controversial issue over the relevant applicable law with 

respect to oil and gas. KRG‘s understanding in this regard is that the regional laws have 

primacy over the federal laws for oil and gas issues in the current producing fields. 

KRG‘s argument is based on the idea that oil and gas are not listed under the exclusive 

powers of the federal government.
583

 Crawford supports such understanding. He argues, 

‗a key point is that the priority provision in Article 115 applies to ‗[all] powers not 

stipulated in the exclusive powers of the federal government‘. Because oil and gas 

development is not an exclusive federal power, thus, article 115 applies to it.‘
584

  

Certainly, FG has not accepted KRG‘s interpretations of article 112. The FG‘s 

interpretation can be characterised as a centralised approach. This approach is clearly 

expressed by the former federal oil mister Abdul Karim Luaibi who stated that ‗there is 

a need to manage the oil industry with some centralization especially as far as planning 

for production and marketing is concerned.‘ He then added that ‗there are basic 

principles that will never be subject to compromise. The first is that all oil sector plans 

and contracts approvals have to be done centrally; and the second is that all marketing 

has to be done centrally. For me personally, those two points are a red line‘
585

 His 

rationale is that these two articles are located under Section Four which deals with the 

Powers of the FG. This should indicate why none of the SGs can have authority or right 

to manage and sign any contracts unilaterally without approval of the FG.
586

 This 

approach has been the foundation of FG‘s understanding towards almost all matters 

related to oil and gas including the issues related to differentiating between current 

producing and future oil fields.
587

 

                                                                                                                                                                          
Also Article 19/ three states: ‗The Regional Government and the Federal Government must jointly 

manage Current Fields…;‘ 

583
 See: KRG Cabinet, ‗Statement On Oil & Gas Policy by the Kurdistan Regional Government‘ (n 558) 
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 See: ‗Iraqi Oil Minister: the Signing of Contracts and Marketing is Red Line‖ 

(http://www.akhbaar.orgDecember 9, 2011) <http://www.akhbaar.org/home/2011/12/120334.html> 

accessed December 25, 2018. 
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Another rationale used by FG is that since the location of oil fields takes no 

consideration of surface boundaries, and because there are tens of fields crossing 

governorates‘ boundaries, FG must be the competent authority to manage them. 

Because the fields are distributed unevenly throughout the country, FG needs to have 

the competence over managing it. This is what guarantees fairness in revenue 

distribution.
588

 Furthermore, such uneven distribution of oil fields in the country may 

raise tensions and more fragmentation within the country if the FG is not authorised to 

manage the oil fields as representative of the whole nation. This approach, FG argues, 

eradicates obstacles to the optimal management of oil and gas.
589

  

This political, economic and rather practical approach of FG has also been supported by 

legal opinions of some scholars. Joseph C. Bell and Cheryl Saunders argue that the 

expression ―this” shall be regulated by a law‖ in the end of the Article 112 must cover 

both the management and allocation of oil revenue. They claim ‗In the English 

translation the antecedent to ―this‖ is not specific, but since the section is divided into a 

compound sentence, with the second sentence providing for regulation by a law, the 

“this” would on the better reading cover both management and allocation.‘
590

 He 

basically believes that FG has the lead authority to legislate for both managing oil fields 

and allocation of its revenues. This indicates that the constitution does not require an 

equal partnership between the FG and the RG for oil management. Rather, the FG and 

its laws should be the leading authority. He concludes that ‗whatever the form of 

collaboration between the governmental units, the final action is to be determined by the 

federal Council of Representatives.‘
591 

Nevertheless, Zedalis argues,
592

 the FG‘s leading 

role regarding the oil and gas management and development policy, which has been 

emphasized above, is not absolute, but it is conditional. The FG leading role cannot 
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neglect the subnational government‘s role that has been constitutionally allocated with 

respect to oil and gas.
593

 

Regarding the superiority of laws of oil and gas, Bell and Saunders argue that Article 

115 of the constitution does not grant the regions and governorates power to modify or 

nullify federal legislation based on article 112. They point out that ‗this construction, 

however, would make Article 112 a nullity and thus cannot stand.‘ With respect to the 

Article 121 they argue this article should only be applied on the shared competencies in 

article 114, and cannot be applied on Article 112.
594

 They thinks ‗to hold otherwise 

would again make Article 112 a nullity, not only nullifying the federal authority but also 

the rights of the other producing governorates and regions to participate in the policy 

formation provided for by Article 112.‘
595

  

On the other hand, Zedalis argues that the superiority of the subnational governments‘ 

laws, according to the Article 115, in the event of a conflict with FG would include the 

oil and gas laws, as long as these competences are shared, and not only restricted with 

the Article 114. Although the constitutional place of the Article 112, situated between 

the Article 110 regarding the federal exclusive powers and the Article 114 with respect 

to the shared powers, indicates that it is different from the article 114, functionally 

Article 112 is equivalent to article 114 in terms of the superiority of subnational 

governments‘ laws in any conflict with FG‘s law, as long as it is exercised 

collaboratively between all three levels of governments.
596

  

It seems that the FG‘s interpretation to this article is based on mere logic, not according 

to its constitutional language. By contrast, the KRG‘s interpretation is often based on 

pure constitutional language. 

Even though there are some clarifying and illuminating arguments in Bell‘s and 

Saunders legal opinions, as there are in Crawford‘s opinion, they may not represent 

what the constitution actually refers to, nor may they represent the original meaning or 

intention behind the structure of article 112. Therefore, due to the  vagueness of 

constitutional articles related to oil and gas, which can be interpreted widely by the 
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stakeholders in a way to serve their understanding, and in the absence of the decisive 

decision by the federal court, it would not be easy to offer a definitive conclusion 

regarding these articles. Therefore, all of the above mentioned interpretations for oil and 

gas related articles may be relatively true. Nevertheless, they are not mandatory, as long 

as they are not decided by the Federal Supreme Court, which has sole jurisdiction in 

interpreting those articles in the event of any disagreement on them. 

There is a question whether the collaborative management among those governments is 

restricted only to the present fields or covers the future fields as well. As Zedalis argues, 

‗the use of the term ―its‖ in the phrase ―its revenues‖ must mean revenues of the federal 

government.‘
597

 Therefore, it can be argued, the revenue that has been mentioned in 

Article 112 includes all revenue that comes from oil and gas, without any distinction 

between revenue coming from present fields or future fields, as long as oil and gas is 

owned by all people of Iraq. Hence, in all circumstances, the revenue that comes from 

oil and gas must be distributed among all governments in a fair manner according to the 

above articles. The power of distribution of the revenue must be given to an 

independent federal institution which represents all the Iraqi factions, specifically the 

producing regions and governorates. 

One of the most appropriate understandings to read Article 112 properly, as a matter of 

legal interpretation, seems to be the examination of the deliberations which took place 

amongst the drafters of the article before its adoption in the constitution in 2005. This 

can provide some legal key and clues to construct a more plausible legal opinion on the 

controversial issues raised in article 111 and 112.  Finalizing the closer meaning behind 

those articles should be determined by the federal court.  

There is no doubt that the Kurds during the constitutional negotiations, especially 

regarding oil and gas matters, secured substantial powers. They were able to reduce the 

federal exclusive competencies in their favour. As some argue
598

 ‗In the area of oil and 

gas, the Kurds were able to secure almost exactly what they set out to achieve, and 

arguably expanded their authority beyond what the TAL provided concerning natural 

resource.‘
599

 For example, the terms ―present fields, or current fields and the idea of the 
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 Ibid (n8)40. 

598
 Ashley S. Deeks was one of the former Legal Adviser and Deputy Legal Adviser at the U. S. Embassy 

in Iraq from June until December 2005.  

599
 Ashley Deeks and Matthew Burton (n2)53.  
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partnership in oil management‖ were added by the Kurds.
600

 The Kurdish proposal was 

the popular ownership of oil and gas extracted from ―current fields, based on equal 

partnership management between the FG and the subnational governments.
601

 This 

means that the Kurds succeeded in differentiating between the so-called current fields 

and future fields. By excluding future oil and gas fields of joint management with the 

FG, and considering them as the residual powers, which should belong to the 

subnational authorities in accordance with Article 115.
602

 Nevertheless, these terms, as 

has been argued, are inherently ambiguous; they could be interpreted more expansively 

to encompass fields identified by seismic surveys, whether or not exploration has 

begun.
603

 

 

5.7 Practical Issues of the Disputes 
 

The FG and KRG have disputes and disagreements about the authority to manage oil 

and gas fields, the laws enacted by both levels of government regarding oil, the 

contracts, the revenue distribution and the level of cooperation and collaboration 

required for tackling these controversial issues. What follows is an examination of the 

current legislations and regulations to explain the nature and extent of these 

disagreements. 

 

5.7.1 The Federal Oil and Gas Law 
 

Since the beginning of 2007, the FG and the federal legislative authorities have been 

trying to set the legal framework for the exploitation and management of oil and gas.
604
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decision maker, regardless the opinion of the subnational authorities. See: ibid (n2).  

601
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604
 There are currently many laws and regulations in place for Oil and gas issues, for example; The Law 

of the Iraq National Oil Company of 2018; Law of Organization of the Ministry of Oil No. (101) of 1976 

and its amendments; The Preservation of Hydrocarbon Resources Law No. 84 of 1985; The law against 



145 
 

 Drafting legislation on this issue has proved to be a very difficult task for the Iraqi 

parliament. The first draft of the federal Oil and Gas Law was officially presented by 

the Council of Ministers to the Parliament on July 4, 2007. Because of the various 

political differences among the Iraqi factions, the draft did not pass in the parliament.
605

 

Later, after some amendments, another draft was presented again to the Council of 

Representatives by its Energy Committee on 17th August 2011; this amended draft was 

also rejected by the majority in the parliament.606   

The KRG opposed the legislation. One reason for the KRG‘s opposition was that the 

content of the law was changed substantively by the federal cabinet‘s legal 

committee.
607

 It has been argued that the content is not in line with the draft that was 

agreed between the FG and the KRG in February 2007. The draft was supposed to be 

the basis for many sub-laws governing the sector. They agreed to present all the relevant 

laws as a package in the parliament, including the draft hydrocarbon law itself, annexes 

                                                                                                                                                                          
the smuggling of oil and its derivatives No. 41 of 2008 and its instructions; The Iraqi Revolutionary 

Command Council Order No. 1075 of 1976 regarding authority to negotiate and sign petroleum contracts; 

Revolutionary Command Council Order No. 167 of 1985 regarding oil pipelines; and Protection of the 

Environment Law No. 27 of 2009.  

605
 There were two drafts of oil and gas law; the first is called the draft of 15/1/2007 and the second one is 

called the draft of 15/2/2007 which includes four annexes. The FG and the KRG agreed one the second 

draft. In late February 2007, the federal Cabinet announced that it sent the draft to the State Consultative 

Council for review and repairing the legal language, and then it was sent to the House of Representatives 

for approval. The drafts are available online at: KRG Cabinet , ‗KRG Publishes Draft Federal Oil and Gas 

Law of Iraq in English and Arabic‘ (Kurdistan Regional Government March 9, 2007) 

<http://cabinet.gov.krd/a/d.aspx?s=010000&l=12&asnr=&a=16644&r=223> accessed December 3, 2018. 

606
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House of Representatives and the second by Energy Committee in the federal cabinet. The first was 
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parliament was unable to enact the law. See: Yanal Failat, ‗The Iraqi Federal Oil and Gas Law 2011: 

Exploration, Exploitation and Expropriation‘ (2013) 4 International Energy Law Review; Fouad Al-

Ameer, Novelties in the Iraqi oil Issue (n 587) 48; The ‗English Translation of Draft Oil and Gas Law‘ 

(Iraq Business News October 5, 2011) <http://www.iraq-businessnews.com/2011/10/05/english-

translation-of-draft-oil-and-gas-law/> accessed December 4, 2018. 

607
 KRG Cabinet, ‗KRG Requires Clarity from Iraqi Cabinet on Text of Draft Oil Law‘ (Kurdistan 

Regional Government July 3, 2007) <http://cabinet.gov.krd/a/d.aspx?s=010000&l=12&a=18833> 

accessed December 4, 2018. 
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to the law, the Iraqi National Oil Company (INOC), the revenue sharing law, and the 

law of the federal oil ministry.
608

  

Furthermore, the KRG was not satisfied with the Annexes that gave the INOC the 

power to manage undeveloped fields, even though these were supposed to be under the 

management of subnational governments according to Article 112. Annex 1 and 2 give 

93% of Iraq‘s proven petroleum reserves to the INOC, while in accordance with Annex 

3, only the marginal and non-commercial fields were given to the subnational 

governments to use for inward investments. This means that the draft excluded the 

regions and governorates from controlling and managing their oil and gas. According to 

the KRG, the draft powers were a constitutional breach of the rights of regions with 

respect to the current fields mentioned in Article 112.609 The KRG argued that granting 

all these huge powers to the INOC, as envisaged in the law, would mean a return to the 

centralized model with respect to oil and gas management.
610

  

Moreover, by giving huge privileges to the INOC, the KRG argued that Annexes would 

deter foreign investment in the oil and gas sectors, undermining the goal of maximizing 

oil revenue for Iraqis. Therefore the proposals contradicted the essence of the Article 

112, which confirmed the use of the most advanced techniques of the market principles 

and encouraging investment to achieve the highest benefit to the Iraqi people. Hence, 

KRG argued, these Annexes were unconstitutional, against the Iraqis interests, and in 

conflict with the 15 February‘s draft Oil and Gas Law which was designed to open the 
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 KRG Cabinet, ‗Prime Minister Salih's Statement on Oil and Gas Laws Following Federal Finance 

Minister‘s Visit‘ (Kurdistan Regional Government April 11, 2011) 

<http://cabinet.gov.krd/a/d.aspx?a=39548&l=12&s=010000> accessed December 4, 2018. 
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Minister of Natural Resources Kurdistan Regional Government – Iraq‘ (Kurdistan Regional Government 
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door to private foreign investments on the basis of production sharing agreements 

PSC.
611

  

Hence, it can be argued that the 15 February‘s draft law and its Annexes, after its 

change by the Federal Cabinet, increased the power of the FG‘s institutions, such as the 

INOC, Federal Oil and Gas Council (FOGC), and Ministry of Oil (MoO), at the expense 

of the role of the subnational authorities.
612

 As some claimed, ‗The Oil and Gas Law 

goes beyond the Constitution in terms of the powers it vests in FG. The law implies that 

the regions have ceded some of the constitutionally permitted powers to the FG in order 

to maximise return to everyone.‘
613

 It gives the FOGC the authority to draft the models 

of the contracts, implying that the regional models such as the production sharing 

contracts (PSCs) initiated by the KRG with IOCs would not be acceptable. If adopted, it 

would have given the FG the ultimate authority for controlling and supervising all 

operations in the sector. The draft was clearly reflecting a centralised approach based on 

article 111 by asserting that oil belongs to all Iraqis. Thus, the supremacy must be for 
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the federal institutions, and all the subnational laws and regulations must be compatible 

with the federal legislations. 

Nevertheless, according to the draft, the subnational governments still have the right to 

negotiate and initiate contracts for exploration in the territories which are not close to 

the current producing fields.
614

 According to article 15 of the draft, any contracts with 

IOC or any other private sector must be negotiated and signed by the Ministry of Oil, 

INOC or the regional governments through a process of clear, transparent and 

competitive bidding.  

The above mentioned factors are the main reasons why the KRG rejected the draft. 

Therefore, the federal parliament failed to enact the oil and gas law.
615

 As 

AlGhadhban
616

 argues ‗The two sides, the FG and the KRG, lost interest with time in 

legislating the oil and gas law despite the public statements to the contrary. The KRG‘s 

lack of interest in the law is because they object to a strong federal control and a strong 

INOC as well, fearing a return to centralism.‘
617

   

 

5.7.2 KRG’s Oil Law 
 

Because of the failure of the federal parliament to enact the law before 31/5/2007 in 

accordance with a Memorandum of Understanding between the FG and KRG,
618

 on 
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June 29, 2007, the Kurdish Parliament drafted its own oil and gas law which entered 

into force on 9 August in same year. The draft law was enacted, unsurprisingly, on the 

basis of the KRG‘s interpretation of the constitutional articles, specifically articles 121 

and 115. 

These two articles, arguably, give the subnational units the residual powers, and they 

grant their laws supremacy over any federal law in any contradiction case. Enacting the 

law based on these articles means that oil and gas do not belong to the exclusive federal 

jurisdiction, as confirmed by the Article 110. Therefore, according to the KRG‘s oil and 

gas law, the FG is prohibited from carrying out any activity in the area of oil and gas in 

the region. Any unilateral activity shall have no effects towards the region unless 

approved by the competent authority in the region.
619

 Thus, according to the law, the 

real owner of oil and gas in the region is the KRG, not the federal institutions which are 

supposed to represent all Iraqis.  

After its enactment, the law was immediately criticised and even rejected by FG on the 

grounds that it was unconstitutional. It was argued that the law breached the 

constitutional exclusive federal powers, for instance by offering tax exemptions 

according to the (Art. 40). Moreover, it contradicted the federal Financial Resources 

Law regarding revenue collection by initiating a different system.
620

 In addition, it has 

been argued, due to the absence of a new federal law on oil and gas so far, the laws that 

regulate this sector in Iraq  are still the laws enacted by the former Iraqi regime, for 

example Law No: (84) of 1985. They have still prevailed, valid and enforced, and have 

not been cancelled, whether by the federal Supreme Court or by "Bremer orders",
621

 or 

                                                                                                                                                                          
models.‘ None of the above was achieved. Therefore, the KRG unilaterally signed the contracts. See: 

Fouad Al-Ameer, Novelties in the Iraqi oil Issue (n 587) 48.  
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the authorities that followed. These laws authorize the MoO and the Federal Council of 

Ministers exclusively the right to dispose of all matters relating to oil and gas.
622

 

 

The KRG has rejected the FG‘s arguments and asserted its right to issue the law, by 

presenting a legal opinion which argued that the Kurdistan Region Oil and Gas Law 

was consistent with the Constitution of Iraq and was effective for governing the 

development of oil and gas in Kurdistan.
623

 In the continued absence of agreement 

pursuant to Article (112/second) on the ―necessary strategic policies‖, the KRG would 

be entitled to manage its oil and gas resources, and should do so openly in a manner 

which gives effect to the principle set out that Article.‘
624

 Additionally, the opinion 

challenged the FG‘s perspective by asserting that  

The KRG Oil and Gas Law is drafted with careful attention to the Constitution 

of Iraq. Assuming its due enactment according to the regional procedures, the 

KRG Law is effective to govern the development of oil and gas in the Kurdistan 

Region. If, as I am instructed, there are no ―present fields‖ in that region for the 

purpose of Article 112, first, there is no requirement for joint management of 

post- extraction oil and gas from such fields. In the continuing absence of 

agreement pursuant to Article 112, Second, on the ―necessary strategic policies‖, 

the KRG is entitled to manage its oil and gas resources, and should do so openly 

in a manner which gives effect to the principles set out in that Article.
625

 

 

This is still the current firm position of KRG in dealing with oil issues with Iraq. This 

KRG law indicates how deep the disagreement is and how difficult it is to resolve the 

issues through legal and judicial mechanisms in a system where judicial authorities have 

not been empowered to play their decisive role. Again, a resolution of this conflict 

requires steps to develop federalism in Iraq towards a more executive approach so that 

collaboration can be built to fill the existing legal and judicial gap regarding executive 

cooperation between KRG and FG.  

                                                                                                                                                                          
Official Documents‘ (The Coalition Provisional Authority) <https://govinfo.library.unt.edu/cpa-

iraq/regulations/#Orders> accessed December 4, 2018. 
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5.7.3 Oil Contracts  
 

Oil contracts are among the most controversial issues. Who has the power to negotiate, 

sign and implement the contracts is a major disagreement between the KRG and FG. 

Generally, most of the FG‘s contracts take the form of technical service contracts 

(TSC), while most of the KRGs‘ oil contracts are production sharing Contracts 

(PSCs).
626

 The dispute started when the KRG began to sign contracts unilaterally with 

the IOCs.
627

 Since 2006, the KRG has signed around 50 PSCs with different oil 

companies unilaterally without the approval of the FG. The KRG asked the FG to pay 

the financial dues to those companies for expenses set out in the contracts. The FG has 

refused to pay for contracts that have been signed without its approval and without its 

knowledge.
628
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The FG has always challenged the constitutionality of KRG‘s contracts on the following 

grounds. First, the KRG or any subnational government has no power to sign any 

contract about oil and gas unilaterally because oil is a national resource owned by all 

Iraqis. Thus, contracts of oil need to be under the direction of FG. All successive Iraqi 

governments, since 2003 to date, assert that the FG and the Federal Oil Ministry are the 

only entities that have the constitutional and legal powers in the conclusion of contracts 

and agreements relating to the development and investment of oil and gas wealth.
629

 

Hence, the FG claims, all these contracts are illegal because they are in breach of the 

2005 Constitution.
630

  

Second, FG argues that KRG‘s contracts constitute a privatization of Iraqi oil, granting 

significant privileges and very high profits to IOCs, which would harm the national 

economy of Iraq which mainly depends on oil revenue.
631

 Third, the KRG violated the 

constitution, through the unilateral management of oil and gas in so-called the disputed 

areas. It signed several contracts with IOCs in these areas. For instance, the contract 

with ExxonMobil is in the areas called Alqosh, and Bashiqa.
632

 These areas officially 

                                                                                                                                                                          
breakthrough and remained all these contracts and agreements already frozen without achieving any 

work. The majority of well-known companies refrained from participating due to the fear of imposing 

penalties. After failing those efforts, Iraq cancelled the contract with the Russian company Lukoil in 

December 2002, before starting the war in 2003. See: Essam Al-Chalabi (n 546). 
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still belong to Mosul Governorate. Also the contract with Hunt Company is in an area 

officially part of Mosul. Similarly, there are contracts on the fields belonging to Kirkuk 

Governorate. Because these areas are officially called the disputed areas, KRG should 

not have the power to manage their fields even though the areas are practically ruled by 

the KRG.
633

  

Finally, the FG raises another legal point which is formulated by Joseph C. Bell and 

Cheryl Saunders. they denies the KRG‘s argument regarding the validity of the 

contracts according to article 141 which includes the contracts signed by KRG since 

1992 and prior to the adoption of the Constitution. On the basis of that article, they 

argue that these contracts must not be in contravention of the constitution. Since the 

contracts derogate the federal and regional governments‘ authorities in the Article 112, 

the contracts are invalid.  This is particularly the case where such contracts relate to 

matters falling under the exclusive authority of the federal authority according to the 

Article 110, for instance, foreign sovereign economic and trade policy).
634

 

In response to the FG‘s challenges and rejections, KRG presents the following 

arguments. First, it reiterates its interpretation of article 112 of the constitution, claiming 

that the contracts are for discovering new oil fields and for exploring future fields.  

Therefore, KRG is constitutionally entitled to exercise exclusive power for signing 

contracts with respect to future explorations of oil. The KRG frequently reiterates 

‗under the Constitution, all nonproducing fields (at the time of its writing) fall under the 

sole power of the regions and governorates and therefore contracts were signed between 

the KRG and the IOCs.‘
635

  

Second, KRG argues that the contracts are signed on the basis of KRG‘s oil and gas 

law. Because there is no national legislation or FG law regarding oil management, KRG 

has asserted that its law has given authority to KRG and because the law is 

constitutional, in KRG‘s perspective, the contracts are constitutional.
636

  

Third, KRG argues there is a memorandum between the KRG and FG signed in 

26/02/2007 which allows KRG to sign oil contracts in case of a failure to approve the 
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federal oil and gas law before May 2007.
637

  Accordingly, the KRG argues that any law 

related to the article 112 of the constitution, must be agreed upon by the producing 

governorates and the regions. If they do not reach any agreement in this regards, the 

regions and the governorates have the right to enacting their own laws, which will have 

superiority over the federal law according to the Article 115.
638

 This understanding has 

been put in article 74 (8
th

 clause) of the constitutional draft of the KRG.
639

   

Whether such agreement by the KRG and FG can replace more formal and 

constitutional measures, institutions and provisions is debatable. However, this seems to 

be an effective mechanism for solving the disputes in Iraq. This is at least what KRG 

attempts to establish. James Crawford argues; 

 Regarding the contracts entered into by the Kurdistan Region authorities for oil 

and gas development since 1992, if and to the extent that their provisions are not 

inconsistent with the Constitution, I see no reason to question their validity or 

legal effect. In particular, and pending agreement between the KRG and federal 

authorities on strategic policies, the authority of the KRG to authorise the 

conclusion and implementation of such contracts is, in my opinion, unqualified. 

When such policies are agreed, they will need to take account of existing legal 

commitments binding at that time.
640

  

Furthermore, in this regard, Zedalis argues, by analysing the articles 112,110, 114, 115, 

121 all together as a package, there are several reasons for concluding that the 

subnational governments such as the KRG have the jurisdiction to sign oil and gas 

development agreements with IOCs. He added that since there is no reference in the 

Article 110 giving the FG the power over oil and gas, there is nothing to restrict the 

subnational governments to exercising this competence. Hence, oil and gas development 

agreements that have been concluded by the KRG with IOCs have many reasons to be 

considered constitutionally authorized.
641
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Fourth, regarding the contracts that were signed before the 2005 constitution, the KRG 

argues that all those contracts have a constitutional basis under article 141.
642

 This 

article validates those contracts and their continuation.
643

   

Fifth, another practical reason is put forward by KRG which is the difficulty and 

impracticability of cancelling the contracts already signed by KRG. Because most of the 

contracts are long-term contracts, 25-30 years, it is impractical to consider their 

cancellation. Since the IOCs have spent substantial amounts of money for exploration 

and development; it is not easy to be cancelled and compensated by the KRG or the 

FG.
644 Also, IOCs‘ such as ExxonMobil see that signing PSC with the KRG is legal and 

does not violate the Iraqi constitution. Alan Jeffers, a spokesman for Exxon, ―said the 

company followed ―all laws and regulations‖ in pursuing the Iraqi Kurdistan deal‖.
645

 

Sixth, KRG believes that ‗the Production Sharing Contracts in the Kurdistan Region 

have been a great success for Iraq. They have meant that an estimated 45 billion barrels 

of oil and 36 tcm of gas can be added to Iraq‘s total reserve figures.‘
646

  

Seven, the KRG has contended that this model of contract has been supported by the 

international expert on petroleum fiscal regimes for being a successful economic model 

for oil management. Pedro van Meurs argues ‗the Production Sharing Contract model 

currently applied by the KRG (KRG-PSCs) is immensely better for Iraq‘s national 

interests than the Risk Service Contracts (EDP-RSCs) that have been proposed by the 

Ministry of Oil (MoO) in Baghdad‘. He added  

There is therefore, no doubt that applying the EDP-RSC (A risk service contract 

for exploration, development and production) concept [proposed by the MOO], 

to the KR would be disastrous for Iraq from the point of view of the 
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maximization of the value of government revenues from oil and gas, compared 

to the current ongoing implementation of the KRG-PSC‘s.
647

  

His rationale is:  

The KRG-PSC strongly aligns the interests of the investor and the government 

in terms of exploration objectives. The investor has a strong interest in finding 

large and low cost fields and so does the government. The investors will 

undertake every effort to find the largest and most profitable fields.
648

 

Finally, another more hidden reason for KRG to deal with its oil and gas unilaterally is 

related to its ambition for economic independence, which could eventually lead to 

political independence. This has always motivated KRG to manage its oil and gas 

unilaterally. This is obviously not a legal justification as much as it is the economic and 

political aspect of oil disputes between KRG and FG.
649

 Therefore, it is expected that 

the disputes may not be settled easily because both sides need to control oil to avoid 

being used against their political and economic agendas. Recently, KRG has criticised 

the FG for its contract with BP in the disputed city of Kirkuk, arguing that the contract 

is unconstitutional because the fields in Kirkuk are the "present fields;" therefore, 

according to the constitution, they must be managed collaboratively between the FG and 

the governorate.
650

  

The abovementioned points are KRG‘s constitutional, legal, administrative and 

economic rationales used for justifying the oil contracts signed by KRG for oil fields 

before 2005, as well as future oil explorations after 2005. Whatever the legitimacy and 

credibility of these arguments, however, the extent to which the KRG has been able to 

live up to them in terms of its own conduct is questionable.  Just as with the FG, the 

actions of the KRG in practice have fallen short. 

It is worth noting that there is no evidence whether and to what extent these contracts 

have been successful in achieving the goals and ambitions of the people of Kurdistan 
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and the rest of Iraq in their strategic oil policy. On the contrary, it appears that some of 

these PSCs were not much economically beneficial for Kurdistan, as in the case of the 

development of Taq Taq field, based on PSC with Addax Petroleum and Genel Energy 

where there were expectations of substantial reserves of very light oil. This was 

considered the most valuable discovery in the northern oil fields since the discovery of 

the Kirkuk field. Three wells were drilled in the late 1970s, and found light oil, although 

it was not drilled deep enough to reach the correct formations. The reserve was 

estimated at that time as containing 360 million barrels, but a lot of geologists who were 

sure that the reserve could be up to 10 times that figure. Hence, some argue, granting 

the IOCs 15% share, in a ready oil field with very high-quality, without any risk or 

fatigue by IOCs, is considered too generous for the company.
651

 In contrast, Genel 

Energy Company in its report issued in March 2017, showed that the production 

capacity of this field was downgraded from 36000 bpd (end of 2016) to 19000 bpd. Not 

only this, but the estimated reserve was also revised downward from 172 MMbbls, by 

the end of 2015, to 61 MMbbls by the end of 2016.
652

 

Practically, the KRG in its oil strategy has failed to provide enough revenue for its 

people in terms of full and regular salaries. The KRG has admitted on many occasions 

that the region has a debt of around 20 billion dollars and faces an ongoing financial 

crisis.
653

 

Given the lack of accountability, transparency, and institutionalization in the sector of 

oil and gas in Kurdistan, there is no accurate information on the oil and gas industry and 

its revenue.
654

 There is a huge corruption in the oil and gas sector, facilitated by a lack 
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of transparency regarding the KRG‘s use of the oil and gas revenues. There is real 

control over oil and gas sector by the two dominant parties in the region, as confirmed 

on several occasions by opposition parties in Kurdistan. All contracts have been signed 

and finalized by the ministry of natural resource (MoNR), without the supervision of the 

Kurdistan parliament.
655

 The Minister of Natural Resource Ashti Hawrami has been 

accused of taking kickbacks from oil deals. He reportedly received 12 armoured sports 

utility vehicles from an oil and gas company, based in the United Arab Emirates, a week 

before their contract entered into effect. Also, in October 2008, Hawrami worked as the 

middleman in a deal involving the Norwegian oil company DNO, the seller of 43 

million shares to the Turkey‘s Genel Energy.
656

  

In addition, it has been argued by the chairman of the finance committee in the 

Kurdistan parliament, that the data that has been revealed by the ministry of natural 

resources in the region is false and does not match the actual oil incomes of the region. 

The revenue that comes from oil and gas and collected by the KRG is more than enough 

to pay the salaries of employees in the region.
657

 Hence, as Erin Banco argue, ‗The 

money made in Iraqi Kurdistan‘s oil industry never trickled down, largely because of 

the corruption of Kurdish officials, a reality well-known to the Americans working with 

them.‘
658

  

Furthermore, since July 2014, the KRG has started selling oil from the Kirkuk areas, the 

disputed oil-rich city, specifically from the Bai Hassan fields and the Avana dome, as 
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well as Khurmala in Makhmour district.
659

 All these fields are categorized as present 

fields.
660

 It has been argued that billions of dollars of oil revenue from those fields have 

been appropriated by the main two Kurdish parties. Even people of Kirkuk have not 

benefited from their oil revenue; instead, what they receive is environmental pollution 

only.
661

 

In addition, most of the local oil companies are owned by persons close to the two 

ruling parties. For instance, Kar Group Company is close to the Kurdistan Democratic 

Party (KDP), and Nokan Group Company which is controlled by the Patriotic Union of 

Kurdistan (PUK). The aim of those firms is to generate huge profits for their political 

parties and they have contributed in creating a massive corruption across Kurdistan.
662

 

Some of these companies such as Meer Soma, a ―subsidiary‖ of the Nokan Group, has 

been accused by smuggling oil from areas controlled by Islamic State of Iraq and Syria 

(ISIS).
663

 

Moreover, due to the political and legal problems mentioned before, and in order to 

attract international customers, KRG sells its oil at a 9% discount compared to oil of 

similar quality from other countries.
664

 This is another challenge facing the optimal use 
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of oil and gas for the sake of development in Kurdistan and Iraq. Furthermore, the KRG 

has used different techniques for getting cash. For instance, an email, sent on 19 March 

2016 and revealed by WikiLeaks, stated that the KRG‘s natural resources minister Ashti 

Hawrami, for getting cash, proposed a plan to the Turkish energy Minister for selling a 

part of KRG‘s share of the oil fields‘ divisions for $5 billion.
665

 Also, the KRG has 

borrowed money from some international companies, such as Glencore, then repaying 

the debt in monthly instalments through giving crude oil to these companies which is 

worth much more than the owed loan, and with high interests.
666

 

In terms of its status regarding its contracts with foreign firms, the KRG has also failed 

to perform effectively. For instance, the legal dispute between the KRG represented by 

the natural resource ministry and DANA Gas firm based in United Arab Emirates, with 

its partners Crescent Petroleum, OMV of Austria and Hungary‘s MOL, over contractual 

disputes for work at the Khor Mor gas field. The KRG lost this legal case in favour of 

the company and London Court of International Arbitration ordered KRG to pay $2 

billion dollars as compensation.
667

 

Despite the arguments made by the FG against the KEG, claiming that its oil and gas 

contracts were illegal and violated the constitution, the FG is not a good example in the 

oil and gas sector. The FG, through the ministry of oil, signed several oil contracts and 

licensing rounds, without a valid legal basis, because the new constitution does not give 

the ministry of oil this power. More importantly, the ministry acted unilaterally in this 

regards, without any cooperation or consultation with the producing governorates. 

However, all those contracts failed to increase the production. This trend has been 
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criticised even by the MPs and politicians at the federal level. It has been argued that, 

given doubts regarding the legitimacy of those contracts, they need to be revised and 

approved by the CoR on behalf of the Iraqi people. The only institution represents the 

whole people of Iraq is the CoR and this body must legitimize those contracts rather 

than the ministry of oil. Also it has been argued that these Oil licensing rounds signed 

by former oil minister Hussein al-Shahristani with IOCs is a sale of the wealth of Iraq 

for a period of thirty years to come. These contracts which are signed by the MoO have 

led to higher oil production costs and reducing the government's share.
668

   

With regard to corruption in the FG, huge bribes were channelled to Iraqi government 

officials by the Unaoil Company on behalf of its clients to help earn billions of dollars‘ 

worth of government contracts. In addition, embezzlement by a few people in power is 

another type of corruption in Iraq, causing the country to lose a huge amount of 

money.669 Furthermore, the former head of the Commission of Integrity, Musa Faraj, 

confirmed that in just five years, 2003-2009, Iraq lost $ 250 billion due to corruption 

and mismanagement; 80 billion were in the oil sector because of theft and organized 

smuggling of oil by gangs backed by parties and militias in southern Iraq. Oil 

smuggling operations in Iraq were manifested in two ways, either openly by the ruling 

parties and their militias, or by making holes in the oil pipes, installing pumps and 

loading in ships or tankers destined for oil transport and then selling it.
670 This is also 

was confirmed by a former member of the Integrity Committee in the Iraqi parliament, 

Ardalan Noureddine, where he said that the value of smuggling of crude oil and its 

derivatives from Iraq amounted to 90 billion dollars in 5 years.
671 
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In short, regardless of the arguments made by the FG and KRG on the legal status of the 

oil and gas contracts, it can be argued that the performance of the two governments in 

the management of the natural resource is weak and has not contributed to improving 

the Iraqi economy so far. Also, it should be noted that there is no specific constitutional 

article precisely referring to these contracts, nor is there any decision by the FSC 

resolved this dispute. What they say is their interpretation of the constitution in this 

regard. Therefore, the ongoing conflicts have not yet been resolved, but are worsening 

day by day. Hence, the only way to reach a solution is through a political bargain 

between these two governments, which is not an ideal solution, but an alternative to end 

the continuing disputes. They have to manage and deal with oil and gas contracts based 

on the collaborative model. 

 

5.7.4 Other Practical Disputes 
 

Another contentious issue is exporting and marketing oil and gas. The dispute has 

escalated and intensified since KRG started to export oil unilaterally via a newly 

constructed pipeline that directly connects KRs‘ oil with the existing Iraqi-Turkish 

pipeline in Turkey.
672

 The Kurdish pipeline lies within the KRG‘s official boundaries, 

and it is linked to an independent new metering station built by the KRG. This new 

pipeline is distinct from the current Iraqi-controlled station at the Turkish border. This 

new pipeline is fully controlled by the KRG without intervention and monitoring from 

the FG.
673

   

This unilateral action by the KRG was a response to what it claimed was financial 

discrimination by the FG. In this regard, Ashty Hawramy, the minister of natural 

resources, argued ‗Effectively, we have been financially discriminated against for a long 
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time. By early 2014, when we did not receive the budget, we decided we need to start 

thinking about independent oil sales.‘
674

 

On the other hand, the FG argues that the federal Ministry of Oil (MoO), represented by 

State Organization of Marketing Oil (SOMO), is the only company with exclusive 

authority to export the Iraqi oil and gas. Thus, what KRG does is not constitutional 

unless it is authorised and directed by FG. The official response of the FG regarding 

KRG‘s pipeline, issued by the former oil minister Abdul Kareem Luaibi, stated ‗All 

companies...were notified not to deal with the (Kurdish) region to buy any quantity of 

oil which is considered as smuggled.‘ He added that the government in Baghdad will 

take legal action against Ankara and would blacklist any companies dealing with oil 

piped to Turkey from Kurdistan region, without permission from Baghdad, which has 

sole rights to manage energy resources.
675

  Therefore, for the FG any shipment of oil 

from the KRG without its consent is considered illegal and smuggling. The FG‘s 

position is apparently based on article 110 because exporting oil involves international 

treaties between two countries.
676

 This attitude is supported by some advisors in natural 

resources, such as Bell & Saunders, in an opinion that links Article 112 with exclusive 

powers in the Article 110 which grants authority to FG with respect to ―formulating 

foreign sovereign economic and trade policy,‖ and ―regulating commercial policy 

across regional and governorate boundaries in Iraq.‖ They infer that all the shared 

competencies, including those mentioned in Article 112, is confined by Article 110. 

Their basic approach is that the FG has the exclusive power to formulate policies 

regarding international trade and investment, even inter regional trade and investment, 

which crossing national, regional or governorate boundaries.
677

 It is thus impossible to 

export oil and gas without the consent of the federal authorities, which have jurisdiction 

under Article 110.  
678

This means that exporting of oil and gas, whether across regional 

                                                           
674

 Dmitry Zhdannikov, ‗Exclusive: How Kurdistan Bypassed Baghdad and Sold Oil on Global...‘ 

(ReutersJanuary 4, 2015) <https://www.reuters.com/article/us-iraq-kurdistan-oil-

idUSKCN0T61HH20151117> accessed December 5, 2017. 

675
 See: Ahmed Rasheed, ‗Iraq to Punish Turkey, Kurds over 'Smuggled' Oil – Minister‘ (ReutersJanuary 

17, 2014) <https://uk.reuters.com/article/uk-iraq-oil-kurdistan/iraq-to-punish-turkey-kurds-over-

smuggled-oil-minister-idUKBREA0G0WA20140117> accessed December 6, 2018. 

676
 Ruba Husari(n617). 

677
 See: Joseph Bell and Cheryl Saunders (n9). 

678
 Rex Zedalis, 'The Role Provincial Governmental Units Can Play Regarding Oil And Gas Development 

Agreements In The Kurdish North: Allocation Of Iraqi Constitutional Power' (2013) 6 The Journal of 

World Energy Law & Business 314, 338-339. 



164 
 

and governorate boundaries or crossing international borders, belong to the exclusive 

power of the FG. 

Furthermore, the Federal Supreme Court, in its latest decisions No (66) on 23/01/2019, 

confirmed on this situation indirectly. When the FSC issued a constitutional ruling on 

the appeals contained in articles in the law of the INOC (Iraqi National Oil Company) 

No. (4) Of 2018. It ruled unconstitutional many of the articles and paragraphs in this 

law. Including, paragraph (III and V) of Article (4) in relation to the oil marketing 

process, due to its contradiction to Article (112) of the Constitution. The court ruled that 

this is the duty of the MoO and the associated company (SOMO). Although this 

decision was not taken against KRG, it could be a constitutional interpretation of Article 

112 regarding the oil marketing process.
679

  

 

5.8 Consequences of the Disputes 
 

Most of the disputed issues over oil management and revenue sharing between FG and 

KRG have remained unsolved so far. There are serious legal, political and economic 

disagreements between the KRG and FG. This has continued for more than twelve 

years. As a result, the tension has deepened between two sides and the prospects are not 

promising. 

Because KRG has continued with its contracts and even exported oil, the FG has 

threatened several times to take legal actions and other necessary measures to stop KRG 

and the companies that support KRG‘s actions. For instance, the FG has threatened to 

black-list the IOCs that signed contracts with KRG and asked them to cancel their 

                                                           
679

 This law grants exclusive jurisdiction to the INOC over all matters related to the Oil and gas sector 

within the Iraqi borders at the expense of the authority of the subnational governments. It gives the INOC 

exclusive responsibility for exploration, exploitation, marketing and exporting Oil and gas and even 

signing contracts with IOCs. The law was challenged in the Federal Supreme Court by the President of 

the Council of Maysan Governorate, Iraq Finance Minister, Governor of the Central Bank of Iraq, oil 

experts. The FSC ruled that all articles and paragraphs that reduce the powers of subnational jurisdictions 

are unconstitutional. See: the FSC decision: ―الحكن تعذم دسرىريح هىاد في قاًىى شزكح الٌفظ الىطٌيح‖ (Federal 

Superem Court-IraqJanuary 23, 2019) <https://www.iraqfsc.iq/news.4253/> accessed May 15, 2019. 



165 
 

signed deals with KRG or pull out completely from work in the areas under Baghdad 

Control. The companies include Exxon
680

 Mobil, Gazprom,
681

 Total
682

 and Chevron.
683

  

Similarly, the FG has warned of legal action against all the foreign firms buying oil 

from the KRG. The Minister of oil threatened that the foreign firms, especially the 

Turkish firms
684

, have facilitated this smuggling, and this will undermine our 

relationship with these countries. The FG insists it has the sole right to export Iraqi 

crude and says contracts between Kurdish authorities and foreign energy firms without 

its expressed consent are illegal.
685

 The FG has also asked the Paris-based International 

Chamber of Commerce to order Turkey and its state-owned pipeline company to ‗cease 

all unauthorised transport, storage and loading of crude oil.‘ Iraq also was once seeking 

financial damage of about $250 million. 
686

  

The last drastic measure taken by the FG was cutting the KRG‘s share of the federal 

budget. Eventually, the FG stopped giving 17% of annual public budget allocated to the 

KRG as a countermeasure against KRG‘s contracts and unilateral export of oil through 

Turkey. The former deputy prime minister for energy affairs and the former oil minister 

said ‗No Iraqi would accept that they-KRG- take 17% of Iraq‘s revenue from crude 

produced outside of Kurdistan and at the same time all of the revenue of the crude 
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produced in Kurdistan.‘
687

 This measure has had a significant impact on people and 

KRG, especially after the drop in oil prices, where the KRG has not been able to pay the 

salaries of the employees in the region regularly since the beginning of the Crisis. 

Economic projects have also been crippled, which created a political and social crisis in 

the region.
688

 

From the preceding analysis of the relevant constitutional provisions, it can be 

concluded that, taking Articles 110, 111, 112, 114, 115 and 121 together as a package, 

the subnational authorities have the right to exercise their constitutional competencies 

over oil and gas matters in different forms, whether unilaterally or collaboratively with 

the FG. Unilaterally, according to the Article 112, they can conclude oil agreements 

with IOCs or any other operations before the extraction of oil and gas, as long as they 

relate to the future fields. Therefore, the KRG‘s oil contracts are considered to be 

constitutionally lawful. Unilaterally, they can deal with future fields, in most of the oil 

industry stages. Regarding the FG, it has the leading role collaboratively with the 

subnational authorities to manage oil and gas from present fields. Nevertheless, this role 

is conditional and not absolute, it is restricted to managing oil and gas extracted from 

present fields, collaboratively with subnational authorities and not unilaterally, as well 

as setting strategic policies to develop Iraq‘s oil and gas resources. 

Article 112, in terms of the sequence, comes after Article 110 (the exclusive powers of 

the federal authorities) and before Article 114 (the shared powers between the FG and 

SGs. This may give Article 112 a different legal status. However, in practice, it can be 

said that the subject of Article 112 is still a kind of shared powers. This means that in 

any conflict between the laws of FG and the sub-national authorities with regard to the 

management and formulating strategic policies, the supremacy of the laws of the sub-

national authorities will be claimed by the latter. 

There is no doubt that the first section of Article 112 differentiates between the present 

fields and the future fields, in favour of the SGs, while the second section, regarding 

formulating strategic policy, which does not make such a distinction, can be interpreted 

in the favour of the FG. Article 110, specifically section three, is in the favour of the 

FG, while article 115 and 121 can be interpreted in favour of the SGs. Furthermore, the 
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export is one of the issues that the sub-national authorities cannot do without the 

consent of the federal authorities. Because the FG has the exclusive power, according to 

the Article 110, over formulating foreign sovereign economic and trade policy, and 

regulating commercial policy across regional and governorate boundaries. In addition to 

the 'shared power' over managing customs, in accordance with Article 114. Also, 

practically the FG needs the consent of the KRG to use its own pipeline to export any 

oil or Gas to turkey. Where the main oil and gas pipeline between Turkey and Iraq is 

currently owned by the KRG and the Russian company Rose naft. 

Hence, a comprehensive reading of the constitutional provisions relating to oil and gas, 

prove that these articles are Interdependent and inextricably linked in which cannot be 

interpreted without reference to the relevant articles. Selecting specific articles and 

interpret it separately is incompatible with legal logic. The nature of the drafting of 

these articles does not help the stakeholders to reach an agreement without negotiations 

and adopting a collaborative model of federalism.  

 

5.9 Conclusion 
This chapter examined the constitutional context of oil and gas since the establishment 

of Iraq. In particular, the focus was on the post-2003 period following the collapse of 

the Ba'ath regime and the agreement on the 2005 constitution.  It was in this period that 

disputes over oil and gas management and its related issues began during the drafting of 

the constitution and continued to escalate to this moment.  

Historically, Iraqi constitutional provisions have expressed different positions regarding 

oil according to the political and economic circumstances in which those constitutions 

have been adopted. Not all previous constitutions allocated a specific article to the issue 

of oil as the Iraqi Constitution of 2005 did. It was always part of natural resources or 

national resources, without dedicating any specific article. 

The Constitution of 2005 is the first constitution that confirms that all Iraqi people own 

Oil and Gas in all regions and governorates. The constitution followed a series of 

changes and developments in the Iraqi economic and political landscape. These changes 

have tremendously impacted on the operational and institutional nature of the Iraqi oil 

industry.  This constitution attempts, though not very clearly, to respond to the changes 

and demands of the new era in which Iraq was going through after 2005.  



168 
 

It seems that the relevant constitutional articles with oil and gas, whether directly such 

as Articles 111 and 112, or indirectly, such as Articles 110,115 and 121, are not 

satisfactorily clear and explicit in tackling oil issues between FG and the regions, 

particularly KRG. There is more than one interpretation of the requirements and 

boundaries of each article and some of their phrases and terms. The interpretations 

reveal a range of disagreements over a wide range of issues that include the authority 

over oil management, the meaning of current oil producing fields, the framework of 

future fields, the boundaries of oil laws, the right to sign oil contracts, the legal capacity 

to export oil and construct oil pipelines, the requirement of fair distribution of oil 

revenues, the mechanisms and principles of cooperation, the settlement of 

incompatibility between FG and KRG legal provisions with each other and with the 

constitution.   

The KRG believes that since it has the supremacy and the leading role in oil and gas 

issues, in any contradiction between the laws of KR and the FG, the KR‘s law will 

prevail. On the other hand, the FG insists on its centralized trend and its leadership role 

in this regards. Interestingly, both sides depend on the constitution and both sides 

provide different, and sometimes contradictory, justifications of their interpretation of 

the Articles 111 and 112, as well as the relevant articles of the constitution. The disputes 

seem to continue in the absence of the role of Federal Supreme Court. No decision has 

yet been taken in this regard by this court, except for the decision on the issue of Oil 

export. Dealing with this dispute is a major challenge to Iraqi federalism. The most 

effective approach for solving the dispute seems to be the adoption of collaborative 

federalism, through negotiated cooperation and compromising among the FG and the 

SGs. This should be done in a way that allows both sides together to develop plans and 

policies for oil management without being bound by the conflicted constitutional 

interpretations that have proved to be ineffective for solving the disputes. To find more 

conciliatory solutions and to avoid bad experiences of federal countries in the 

management of oil and gas, the next chapter is dedicated to the study of two federations 

that have NR. The first is Canada, which has adopted CF as a mechanism to solve its 

internal problems on several occasions and various times. The second one is the 

Nigerian federation, which relies heavily on oil, and has internal conflicts with the oil-

producing regions. 
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6 Chapter Six: The Constitutional Context of Oil and Gas 

Management in Canadian and Nigerian federalism  

6.1 Introduction  
 

This chapter is a comparative analysis of the evolution, context and forms of federalism 

in Canada and Nigeria. Its purpose is to investigate how intergovernmental relations 

(IGR) function within Canadian and Nigerian federalism, especially with regard to oil 

and gas management. 

Canadian federalism is chosen for a comparison here because one of its key features is 

closely connected to the missing element in the Iraqi federalism. That feature is the 

structure, nature and institutions of IGR, which is directly related to the policy-making 

process regarding many common concerns, including oil and gas, between national and 

SGs. Therefore, the Canadian model and its development can be an important case for 

studying federalism and the IGR in Iraq.  

Nigeria is chosen because some of its features are closely connected to the existing 

elements in Iraqi federalism. Those features are related to the central structure of the 

federal system and the foundation of its economic foundation; In addition to being 

centralised in nature, both Iraqi and Nigerian federalisms are oil-dependent forms of 

federation.  

These presuppositions about Canadian and Nigerian federalisms will be examined in the 

following two sections. 

 

6.2 Constitutional Context of Oil and Gas Management in Canadian 

Federation 
 

Among all the complex elements of Canadian Federalism, this section focuses on 

examining the historical background of this federation, the IGR and development of CF, 

the reasons that produced this form of federalism, and its general characteristics. In 

addition, it highlights some examples of collaborative institutions and mechanisms, and 

its application to - and implications for- the management of oil and gas. 
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6.2.1 Historical background of Canadian Federalism  
 

The history of establishing Canadian federation goes back to the adoption of the 

Constitution of 1867(the British North America Act) by the British Parliament.
689

 It was 

founded on four British colonies, Ontario, Quebec, Nova Scotia and New Brunswick.
690

 

Subsequently, Manitoba in 1870, British Columbia in 1871, Prince Edward Island in 

1873, Saskatchewan and Alberta in 1905, and Newfoundland in 1949 joined the 

Confederation.
691

 The current map of Canadian federation finalized in 1999 after the 

separation of the Territory of Nunavut from the Northwest Territories.
692

 

In 1931, Canada became almost fully independent from the United Kingdom after the 

UK Parliament ceased making legislation unilaterally on matters related to Canada.
693

 

However, the legal and constitutional ties to the UK persisted until the patriating of the 

Canadian Constitution in 1982.
694

 

Canada is considered the first country combining both federalism and a parliamentary 

system.
695

 It combines the ―Westminster model‖ of government to form a strong central 

government, with federal structures and its principles to protect the regional identities. 

On this basis, sovereignty and powers are divided between national and subnational 

governments.
696

 In the parliamentary system ―the executive branch is ―fused with‖ and 

―dependent upon‖ the legislative branch‖: there is no clear line between the function of 
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these two branches of authorities.
697

 Its structure was somewhat asymmetrical, given 

that this initial federal model recognized Quebec as a distinct linguistic, legal and social 

entity.
698

 

The power between the federal and subnational authority, according to the Constitution 

Acts, 1867 to 1982, is distributed under three main categories which are; (1) The 

exclusive and the residual legislative powers of Parliament of Canada,
699

 (2) The 

exclusive powers of Provincial Legislatures,
700

 and (3) The concurrent or shared powers 

outlined in articles 92A(2)
701

 94A
702

 and 95.
703

 

 

6.2.2 The Evolution of Intergovernmental Relations in Canadian Federalism 
It is interesting to observe that although Canadian federalism started as a centralised 

model in 1867, it has gradually become more decentralised.
704

 This change occurred due 

to a number of political, social, economic, legal and constitutional factors. 

Obviously, the combination of federalism with a parliamentary system limited the 

ability of federal institutions to accommodate and represent regional and minority 

interests within the country.
705

 This model paved the way for further decentralization by 

weakening the central authority and giving the provinces legitimacy to follow their own 

legislative options more aggressively.
706
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Moreover, decisions of the Privy Council until 1949 played a major role in transforming 

federalism from a central to a decentralized form. This was through its interpretations of 

the constitutional provisions in many cases and areas,
707

 in favour of extending the 

authority of SGs at the expense of federal authorities.
708

 Therefore, some scholars argue, 

‗the Privy Council served as the shield for the provincial governments who lacked any 

internal structural protection from encroachment of the federal government into their 

jurisdictions.‘
709

 

Additionally, the regional structure of its economy and the large geographical size of 

Canada contributed to greater decentralization.
710

 Moreover, the nationalist movement 

in Quebec, especially post- World War II encouraged Québec to move towards further 

decentralization. As a result, the other provinces also benefited from this experience.
711

 

The constitutional distribution of powers, by explicitly determining the exclusive 

provincial powers and the shared power, has also led to greater decentralization.
712

 

Finally, some argue that globalization has also weakened the power of the centre at the 

expense of strengthening the power of the provinces.
713

 

These factors have not only resulted in moving Canadian federalism from a centralised 

to a decentralised character, but have also led to significant changes in the IGR between 

the federal and SGs. These changes can be observed throughout different phases. 
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The first period is described as ―classical or competitive federalism.‖ It prevailed 

between 1896 and 1939- except during the First World War. In this period, the two 

levels of government worked in relative separation.
714

 

The second period is called ―cooperative federalism‖ which began after World War II 

until the 1960s.
715

 The economic misery caused by the depression that incapacitated 

several provincial governments and widened the economic disparities among them led 

some provinces to feel that regional economic disparities are a problem of the whole 

federal system, and the FG must make an effort to resolve it.
716

Thus, an equalization or 

shared cost programme was adopted by the governments for ‗redistributing money from 

―have ―to ―have not‖ provinces‘.
717

 This idea was also a response to the financial 

decentralization in the federal system. Due to the different financial resources for the 

provinces, the abilities of the provinces to provide public goods and services at given 

tax rates vary.
718

In this era, federal spending power grew, which served as a mechanism 

to push governments to work together, but based on a hierarchical relationship, where 

the FG had a leading role.
719

 Hence, as Burgess argues, ‗the increasing role of the FG in 

the economy and in the provision of social services in Canada laid the basis for conflict, 

consensus and co-operation in federal-provincial relations.‘
720

 

Then, in 1970s and early 1980s, the relationship turned again into a so-called 

―competitive federalism‖. This period witnessed many federal-provincial conflicts, 
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whether between the FG and nationalists in Quebec or over the revenue sharing, 

particularly after the expansion of the petroleum sector in Alberta.
721

The fourth stage 

includes the period from the mid-1980s and early 1990s to the present, characterised by 

collaborative federalism.
722

 This transformation has produced a form of federalism that 

can be described and examined as an executive federalism regarding decision-making 

process, based on collaboration among all levels of governments within the country as 

an equal partnership.
723

 It is ‗the process by which national goals are achieved, not by 

the FG acting alone or by the FG shaping provincial behaviour through the exercise of 

its spending power, but by some or all of the 11 governments and the territories acting 

collectively.‘
724

 This model increased the decentralization of the constituent units, by 

granting them more autonomy in their realm of jurisdiction.
725

 

 

Furthermore, since Canadian political actors have realized that the fundamental 

constitutional change was probably out of reach, they have had to adopt flexible and 

informal agreements or non-constitutional means as an effective option within IGR for 

dealing with the problems and issues related to the distribution of power.
726

 As 

Cameron argued, ‗This was a major impetus for the move toward a more collaborative 

model.‘
727

 This reality became apparent, especially after many failed attempts to change 

the constitution. The Meech Lake Constitutional Accord (1987) was designed to grant a 

sort of recognition regarding some matters of Quebec, or a different status within the 

country, but the accord was defeated in 1990 by the English Canadians against Quebec, 

for the equality of provinces.
728

 

 

In addition, Canadian federalism can be characterised as a highly decentralized federal 

and parliamentary system with weak provincial representation in the federal institutions. 

It is also an electoral system that emphasises regional differences and a form of 
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executive dominance in both levels.
729

 Although the federal legislature is bicameral, the 

Senate is like the UK‘s House of Lords, is appointed by the FG, often, from the same 

party of the prime minister.
730

 Because of its formative nature, the Senate acts as a 

partisan political body to serve the interests of the ruling federal party. Thus, the Senate 

has less legitimacy than the House of Commons, and it cannot be considered as the real 

protector of the interests of regional governments, despite its regional nature.
731

 

 

All these characteristics and failed attempts to amend the constitution have prompted 

politicians to seek another solution to make their federation more viable and more 

stable. The collaborative approach that includes informal and non-constitutional 

mechanisms for power-sharing and resolving conflicts between the FG and the 

provinces was the alternative.
732

According to this approach, the role of the executive 

branch in both governments prevailed with respect to sharing power and managing 

conflicts. Therefore, within intergovernmental relations executive federalism emerged 

as a diplomatic mechanism between federal and provincial governments at the level of 

first ministers, cabinet ministers, and appointed officials, with little involvement of 

legislatures, parties, or citizens.
733
As Beyme argues, ―executive interstate negotiations 

prevail over the legal decisions of national institutions in Canada.‖
734

 

Consequently, the Canadian federalism has developed into a model that requires 

interdependence, coordination and negotiated cooperation between both levels of 

government as equal partners for realizing mutual interests and solving outstanding 

conflicts via intergovernmental accords.
735

 These tools proved to be more effective and 
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flexible than proposals for constitutional amendments or the rigid language of 

constitutional articles enforced by the courts.
736

 Therefore, Canada is considered to be 

one of the most, flexible, adaptable, durable and non-centralized collaborative federal 

systems.
 737

 Nevertheless, it must be stressed that the FG still plays an essential role in 

governance at all levels, because the FG possesses greater material and financial 

resources.
738

 

Attempts to categorize the evolution of Canadian federalism into different periods are 

open to challenge.
739

 This is because at any time in Canadian history some features of 

the above-mentioned federalism types are likely to be present.
740

 In this regard, 

Simmons and Graefe argue, ‗If we take a simple understanding of ―collaboration‖ as 

parties working together to a joint end, presumably, other periods of federalism would 

also count as collaborative on this score.‘
741

 Therefore, it can be said, there is no pure 

type of federalism, but the dominant characteristic determines the prevailing model. The 

key difference between this model and the previous models is that it is based on an 

equal partnership rather than hierarchy and is characterised by negotiation and 

coordination between both levels of governments.
742

 Nevertheless, regardless of 

different labels, it seems that in all periods executive federalism is clearly a permanent 

feature and a defining characteristic of Canadian federalism.
743

 

With regard to the scope of the collaborative model, it can be said that it extends to all 

mutual concerns and every matter common to different levels of government within the 

federation. Its scope covers the internal trade,
744

 energy policy, pension policy,
745
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agriculture, immigration, environmental issues,
746

 and child benefit.
747

As a result, 

collaboration has become an indispensable approach. Watts argues, ‗now as federations 

move into the twenty-first century, the interdependence inherent within all federal 

systems is being further extended and complicated by its widened scope increasingly 

embracing the international and municipal spheres as well.‘
748

 Collaboration can be 

vertical between the federal, provinces, and territorial governments (FPT), and 

horizontal between provincial and territorial governments (PT).
749

 

Therefore, to activate IGR and implement the collaborative rules and procedures many 

formal and informal councils, forums, committees and conferences have been 

established in Canada. They meet through first ministers, ministers, officials to discuss 

common problems, sharing information for achieving common ends.
750

A brief 

explanation of these institutions may illustrate some aspects of the way these 

mechanisms contribute to form federalism in Canada. 

One of the earliest vertical mechanisms of IGR is the First Ministers Conference 

(FMC). It originated in 1906 as a means for a meeting of the provincial and territorial 

premiers and the Prime Minister. It was renamed to First Ministers‘ Meeting in 

1990.
751

The meetings are held annually at the request of the Federal Prime Minister and 

his leadership in Ottawa.
752

 However, they have become less regular and non-

institutionalized since 1993, especially in the wake of the Meech Lake and 

Charlottetown failures.
753

 These conferences developed many federal-provincial 
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mechanisms as collaborative methods for dealing with numerous common concern 

issues, including oil and gas, national energy policy, the state economy, and so forth. 

Regarding oil and gas, these conferences have proposed and established many 

provisions and procedures, on the supply, use, management, pricing and revenue 

allocation of oil and other NR.
754

 

Another mechanism is the Annual Premiers Conference (APC). The idea of this 

regional horizontal forum goes back to a first meeting hosted by Quebec and was 

chaired by the Premier of Ontario in December 1960.
755

 Since then, it has been held 

regularly and annually chaired by the premiers on a rotating basis, to discuss common 

issues that need collaborative solutions.
756

Such regularity might be the reason that the 

APC has recently become stronger and more active than the FMC.  This forum has 

played a major role in increasing the powers of the western provinces with respect to oil 

and gas and its revenues at the expense of the FG. In Regina, in 1978 the premiers in the 

APC discussed the provinces' control over the management of natural resources and 

energy. All ten provinces agreed that constitutional change should increase the 

provincial jurisdiction with regard to their natural resources.
757

 

Moreover, the Ministerial Council is another institution that has played a key role in the 

development of intergovernmental relations in various areas such as social policy 

reform, forestry, transportation, education, and the environment.
758

 One of the effective 

agencies is the Council of Ministers of Environment (CCME), which consist of all the 

governments in the ministerial levels. They meet annually to discuss and address 

national environmental matters that have a national dimension and need collaborative 

efforts by numerous governments.
759
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In addition, there is "Council of Federation" (COF), established in 2003 by the APC, 

proposed by the Quebec Liberal Party as a forum for intergovernmental collaboration 

regarding social and economic issues.
760

 This political forum consists of premiers of all 

provincial and territorial governments and it is supported by a small secretariat. They 

work and coordinate together as a unified front on common issues to reach a clear 

vision to deal with the FG.
761

 Usually, they meet once or twice a year alternately among 

premiers and all decisions are taken through negotiations and consensus. This council is 

horizontal, like the APC, in terms of issues under exclusive provincial jurisdiction while 

it is vertical in relation to the federal-provincial relation. The FG is not a member, and it 

does not have a regular representative in this institution.
762 

Another horizontal Collaborative forum is the Western Premiers‘ Conference (WPC), 

established by the western provinces of Alberta, British Columbia, Manitoba, 

Saskatchewan and the three territorial governments, meeting annually in rotation. The 

first conference for this forum was held in 1973.
763

 One of the important declarations 

resulted from WPC is that all the western governments should manage and control their 

own natural resources.
764

However, it is worth noting that despite their diverse functions 

and aims, these forums and meetings have one principal purpose, namely to facilitate 

and improve collaboration, cooperation, and partnership among different level of 

governments in Canada.
765

 Also, they all share one characteristic, which is, all of them 

are non-constitutional, non-formal institutions. Because they do not have legislative 

power, their decisions and agreements are not legally binding for the governments. The 
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principle that rules the decision-making process is unanimity and participation, which is 

optional rather than obligatory.
766

 

In general, to facilitate necessary processes and procedures for a proper and effective 

distribution of power, the collaborative approach is followed and practiced in different 

areas and levels within Canadian federalism. The above-mentioned intergovernmental 

institutions and agencies, both vertical and horizontal, have played a significant role in 

both establishing and strengthening the necessary foundation and framework of CF in 

Canada.   

 

6.2.3 The evolution of intergovernmental relations with regard to oil and 

gas management in Canada 
 

Canada is the sixth-largest oil producer and fifth-largest natural gas producer in the 

world. It is ranked as having the third-largest proven oil reserve in the world, possessing 

an estimated at 171.0 billion barrels; 166.3 billion barrels of oil sands in Alberta  and 

4.7 billion barrels in conventional, offshore, and tight oil formations. In addition to 

1,225 trillion cubic feet (Tcf) of natural gas.
767

 

In Canada, as in other federations, the management of NR is among the major issues of 

federalism. Since adopting any form of federalism would ultimately shape the 

framework for managing NR, the implications of CF on the management of NR can be 

easily observed. To examine these implications, one needs to begin with the 

constitutional provisions on NR and energy policy, as well as the evolution of IGR in 

this regard. 

There are several constitutional provisions which establish the main framework for NR 

management and related policies. These articles include Article 91, which outline the 

federal legislative powers, particularly the second clause, on the regulation of trade and 

commerce, including issues relating to natural resources.
768

 Additionally, the most 

important Article in this regard was Article 109, which grants the provinces the 

ownership rights of all the lands within their borders, including royalty rights. It asserts 
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that the provinces are the owners of the lands, mines, minerals, and royalties. Hence, 

land and its non-renewable NR belong to the exclusive provincial jurisdiction.
769

 Thus, 

article 109, as Cairns argues, is ‗the intention of fathers of Confederation to dedicate 

natural resources as main financial sources for the provinces.‘
770

 

Furthermore, the negotiations over the 1982 constitutional amendment resulted in some 

changes to the general management of NR. Article (92A) determines the power of both 

levels of legislative authority over respecting non-renewable natural resources, forestry 

resources and electrical energy. This article increased the concurrent jurisdiction 

between federal and provincial powers in areas that used to be under the federal 

exclusivity. Thus, the provincial governments have been granted the legislative 

authority in the spheres of non-renewable natural resources. Nevertheless, this 

amendment does not reduce the authority of the FG to make policy for the resources 

industries as an aspect of the national interest.
771

 With respect to these shared matters in 

the Article 92A, in any conflict between the laws of the Parliament and a law of a 

province, the supremacy will be with the latter.
772

 

Natural resources are essential pillars for the financial independence of some provinces, 

such as Alberta. As such, the provinces play an essential role in controlling and 

managing these resources, which includes enacting laws (legislation and regulation) 

with respect to the management, exploration, development, intra-provincial energy trade 

and commerce and royalties.
773

 On the other hand, the FG has a jurisdiction over 

interprovincial trade,
774

international trade and commerce- including foreign 

investment), taxation, international treaty making, fisheries and energy development 

offshore and on frontier lands.
775

 

These constitutional provisions have not addressed all issues, however. Problems, 

conflicts, and concerns can always arise in interpreting these articles, especially in 
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determining the rights, authorities, and responsibilities of the FG and provinces. Solving 

these problems and conflicts has required an effective mechanism for collaboration and 

cooperation. Whether Canada has been successful in establishing such mechanisms is a 

crucial point for assessing the effectiveness of Canadian federalism in this respect.  

From 1867-1930, Canada was dependent on coal production in the west of the country. 

At that time, the FG binding the country via energy ties to ensure that the coal producers 

support the consuming provinces in the east while respecting the right of provinces to 

develop their energy resources on the basis of coordination with FG.
776

 There was 

cooperation among all the governments to build national energy policies. Therefore, this 

period was called ―nationalist cooperative energy federalism.
777

 

In 1930 oil and gas were discovered in Turner Valley, Leduc and Redwater, Alberta, in 

1930, 1947 and 1948 respectively.
778

 The Natural Resources Act of 1930 was issued by 

the federal parliament, whereby, all provinces were given more rights regarding natural 

resource in terms of energy management and resources development including public 

ownership.
779

 Also, the FG worked to develop the industry through infrastructure 

development and exports. Therefore, federal Pipelines Act enacted in 1949 granted the 

FG the authority over interprovincial and international oil and gas pipelines. The 

National Energy Board (NEB) was also established by Ottawa in 1959 for regulating 

interprovincial and international energy flows and infrastructure. Hence, due to the 

growth of oil and gas production in that period and in order to encourage the growth of 

the domestic petroleum industry, the political interests at both levels required more 

cooperation for further infrastructure development and exports. Thus, this period can be 

categorised as the period of collaboration between federal and provincial governments 
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as equal partners for realising common ends in the energy sphere based on 

negotiation.
780

 

From 1960s to 1980s some constitutional amendments were introduced which gave the 

provinces the jurisdiction to impose indirect taxes on their natural resource.
781

 Even 

though this period is called competitive federalism, many problems resulting from this 

competitive process were solved by a collaborative approach, based on negotiated 

cooperation between oil producing provinces and the federal government with non-

producing provinces.  

The disputes over NR increased in Canada between the FG and the western oil-and-gas 

producing provinces during the energy crises of the 1970s and early 1980s. Therefore, 

Feehan argues ‗The oil crisis of 1973 is often cited as the starting point for problems 

concerning the treatment of natural resource revenues in Equalization formulas.‘
782

 

Some insisted that the management authority should belong to the provincial 

governments while the trade authority must be within the power of the FG.
783

 Due to the 

overlapping nature of the managing and trading responsibilities, there have often been 

conflicts and challenges. Resolving these challenges and conflicts required collaboration 

in light of the constitutional framework.
784

 

One of the most important cases with regard to the CF in the field of oil and gas is the 

oil pricing negotiations in the 1970s between Alberta as the major producing province 

and the FG with the consuming provinces.
785

 This conflict associated with the political 

and economic developments during that period as crude oil prices began rising globally, 

especially after 1973 with the Arab-Israeli war.
786

 Consequently, the producing 

provinces gained a significant portion of the royalty through the changing in the royalty 

rates, hence, their income became far in excess of normal requirements, while other 
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provinces faced large deficits.
787

This crisis distorted the federal equalisation program 

due to the huge revenues gained by Alberta.
788

 

This crisis made the FG and the non-producing oil governments worried about the 

efficiency of the interregional adjustment process, which provides the basis for 

unparalleled economic expansion in the west, especially in Alberta.
789

 When Alberta 

threatened to cut off gas exports to the east provinces, Ontario declared in 1973 that it 

would challenge Alberta constitutionally.
790

 The crisis had economic and political 

aspects between the FG, which has always tried to make the economic status stronger 

for the whole country, and the SGs that have always tried to maintain and expand their 

own economic position.
791

 

When the First Ministers‘ Conference was held in 1975 to discuss this issue, Ontario 

and its allies rejected the proposed price rise. This changed the nature of the negotiation 

process, shifting from multilateral negotiations among all stakeholders to the bilateral 

negotiations between Alberta and the FG.
792

 The negotiations and bargaining between 

Alberta and FG focused on distributing the revenue arising from price rises between 

these two governments.
793

 

The outcome of negotiations in 1974-1975 was a procedural agreement on pricing, 

revenue sharing, and the export tax. It gave the FG the right to receive a substantial 

amount of revenue, through several export taxes, then distributing them to the provinces 

on the basis of equalization program.
794

 On the other hand, Alberta and the other 

western provinces succeeded to get higher petroleum prices for investment in the field 

of exploration and development activity for both conventional and non-conventional 

sources.
795

 In addition, the export tax on oil and gas by FG, which was reducing the 
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portion of revenue for the producing provinces, was gradually withdrawn to the 

advantage of these provinces.
796

 

As a reaction to that crisis, the federal government unilaterally established the so-called 

the National Energy Programme (NEP) on October 28, 1980. The program was an 

attempt to expand the authority of the federal government at the expense of the powers 

of oil and gas producing provinces. It had three significant aims: to make Canada 

independent from oil imports; to increase the opportunity for Canadian participation in 

the petroleum industry; and to maintain fairness regarding energy costs and benefits for 

all Canadians through revenue-sharing arrangements and sufficient pricing.
797

 

The program was rejected by the oil and gas producing provinces, especially Alberta. 

They considered it as an intervention by the FG in their internal affairs, and they saw it 

as a threat to their constitutional jurisdiction and their economic development. For these 

provinces, it had a negative impact in the issue of managing and raising revenue from 

their oil and gas resources.
798

 

Therefore, a kind of political and judicial interaction arose between the governments 

over interpretations of federal and provincial jurisdiction in the energy field.
799

 

Consequently, on September 1981, an agreement for a stable energy policy was signed 

between the Prime Minister of the FG and the Premier of Alberta, for five years, until 

December 31, 1986. Accordingly, the conflict that resulted from the National Energy 

Program (NEP) between producing oil and gas provinces and the FG was ended. The 

agreement amended the energy pricing, revenue sharing regulation; it also eliminates 

the export tax on Alberta oil by the FG.
800

The accord granted both levels of government 

a kind of privileges, Alberta got its right for protecting its jurisdiction over natural 

resources, while the FG expanded its authority and got some privileges regarding 

management.
801
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A year later, the Federal Supreme Court supported the provincial governments by 

eliminating the rights of the FG to tax provincially owned oil and gas wells.
802

 Hence, 

the provinces became stronger and more independent in the field of developing the 

energy policy. On the other hand, Ottawa became less powerful; its role has become 

more focused on the regulation of energy infrastructure crossing provincial boundaries. 

Thus, this new arrangement was considered as a political agreement between federal 

and provincial governments based on collaborative mechanisms. As Norrie argued, ‗no 

formal sharing device had been devised, but an informal procedure had arisen.‘
803

 

Hence, it can be argued that the collaborative approach in Canada has operated 

effectively in dealing with the conflicts that have arisen over oil and gas, which helped 

to develop the oil industry in many provinces such as Alberta.
804

 

Another development in collaboration happened with respect to the offshore petroleum 

and frontier lands is the Nova Scotia Accord of 1982 (revised in 1986) and the 1985 

Atlantic Accord between the FG and Newfoundland based on collaboration. This 

agreement led to the establishment of a joint Offshore Petroleum Board to co-manage 

regulatory authority and royalties and to restrict using the power unilaterally by any 

order of government regarding this case.
805

 This is another example of the role of the 

collaborative model based on negotiations, characterized by flexible bilateral deals 

regarding common issues among the stakeholders. This example indicates that for 

realizing common ends for the national and sub-national governments, the eventual 

judicial decisions is not enough, but still collaboration based on negotiation among 

stakeholders is a necessary mechanism. 

Additionally, a new national approach has been developed in this field in 2007. The 

provincial premiers in the Council of the Federation put a plan for the development of 

what they called a ‗shared vision‘ for energy. Therefore, Canadian stakeholders again 

practiced a national collaborative model as an effective approach for more development 

in energy policy.
806
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Furthermore, the council of the federation (COF), agreed to establish a working group 

in 2012 to coordinate with provincial and territorial ministers of energy in order to 

formulate a shared strategic vision for energy in Canada.
807

 They have worked together 

collaboratively under a renewed Council of the Federation: Some of their main missions 

and functions regarding energy can be summarised in the following points. 

(A) Seeking intergovernmental collaboration on areas of mutual interest 

involving energy resources. (B) Cooperating with other governments and key 

stakeholders. (C) Promoting environmentally, and socially responsible energy 

development, transportation systems and enabling technologies to support 

conservation, efficiency and effectiveness in the use of energy resources. (D) 

Ensuring a secure supply of energy for all Canadians equally.
808

 

 

Furthermore, it can be observed that the environmental necessities in energy policy have 

also played a crucial role in compelling national and sub-national governments to 

collaborate in the energy sphere. Based on the distribution of jurisdictions, the FG has 

the jurisdiction regarding the trans-boundary environmental impacts, while the 

provincial governments have the jurisdiction over the conservation of energy resources 

within their boundaries, as well as intra-provincial environmental impacts of energy. 

Both the FG and provinces have realized that collaboration is a major key that can open 

the solutions arise from practical political conflicts and constitutional interpretations 

regarding the authority over various aspects of natural resources. This was well 

expressed by the Premier of Alberta in 2011: 

…Federal and provincial governments must demonstrate their willingness to 

pursue flexible solutions...… True partnership requires openness and readiness 

to act together to further Canada‘s aims. We need to put old antagonisms behind 

us. The complexity of the challenges we face demands no less. No one province 

can achieve success alone… if people put their differences aside and work 

towards a common goal and vision, results can be achieved. A truly national 

vision for energy that we can take to the rest of the world requires us to set our 

sights high. We can achieve this… We are proud to join with Ontario in making 
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this country strong. We rise together, or we fall together. There is no other 

way.
809

 

This call for collaboration seems to reflect the real need for Canadian federalism, 

especially in the field of NR. Historically, the provinces producing oil and gas tried to 

keep their power over natural resources. Constitutionally, they have the jurisdiction over 

their NR, making a region such as Alberta one of the richest provinces on the basis of 

high revenues from oil and gas.
810

 These resources and their revenues have played a 

significant role in directing the economic development and in contributing to the 

national economic policy. These have been achieved by exporting oil and gas among 

regions and through taxation. Accordingly, a kind of balance can be observed between 

the federal and provincial governments regarding management, trade, and taxation and 

revenue-raising powers.
811

 Such balance has been achieved because of the development 

of certain intergovernmental institutions and mechanisms that facilitated a significant 

degree of horizontal and vertical collaboration between the provinces and the FG. 

Despite that relative balance in Canadian federalism, it has its own challenges. The most 

difficult challenge seems to be based on the legal foundation of the mechanisms of CF 

and the legal status of these provisions. Cameron argues that many of these federal 

provincial agreements, which have been signed based on collaborative 

intergovernmental relationships, are not considered formal accords even though they 

might be adopted in federal and provincial legislation in the future.
812

 However, in 

general, there is little parliamentary debate or scrutiny over these agreements, and often 

are not endorsed by legislative authorities.
813 Even if an intergovernmental agreement is 

submitted to Parliament for approval, its role will be limited; any substantive change on 

the agreement may end the consensus among the governments on the agreement.
814
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Accordingly, the agreements do not have any binding legal force in front of judicial 

institutions.
815

 This is also confirmed by the Federal Supreme Court. Therefore, these 

agreements do not seem to have any legal force based on the Canadian constitution.
816

 

The mechanisms, methods, procedures and processes of collaborative federalism may 

be challenged and overridden based on constitutional provisions. Thus, some political 

institutions, including an agreement among major political actors, must support 

adopting collaborative federalism. Nevertheless, despite the non-binding nature of these 

agreements, legally speaking, there are more than a thousand agreements between the 

federal and provincial governments currently in force in Canada.
817

 

 

6.2.4 Financial relations within Canadian federalism  
 

Although the Canadian fiscal system is more non-centralized than any other federation, 

SGs continue to rely on the federal government's revenue to finance their 

expenditure.
818

 The Canadian financial relations have evolved through constitutional 

and non-constitutional processes. There are two main revenue sources for the provinces 

by the FG. Firstly, the revenues that are transferred from the FG under the system of 

equalisation grants, which is constitutionally guaranteed, and secondly the Canada 

Health and Social Transfer (CHST) established in 1996-1997.
819

 The CHST can be 

worked through two ways, as an amount of cash or through what is called Tax points. 

The latter refers to the process when the FG hands over part of the tax take from 

taxpayers in a Province, according to the amount the Province levies.
820

 

In addition, the provinces have their own internal revenue collection sources. Both 

levels of government have the right to access all tax bases, and impose various taxes; 

for instance, direct tax, taxes on personal and corporate income and taxes on sales.
821

  

                                                           
815

 David Cameron and Richard Simeon, ‗Intergovernmental Relations in Canada…‘ (n 174) 61-62.  

816
ibid 61-62.  

817
 Johanne Poirier (n 176) 8. 

818
 Robin Boadway and Ronald L. Watts, Fiscal federalism in Canada, the USA, and Germany, Institute 

of Intergovernmental Relations, 2005. 

819
 This provides the grants that are paid by the FG to the provinces for supporting the health care, 

education and other social services. See: Alan Trench, Intergovernmental Relations in Canada…(n350). 

820
 ibid (n311).  

821
Alan Trench, Intergovernmental Relations in Canada…(n350). 



190 
 

More than that, the provinces can impose some taxes that are not even available to the 

federal government.
822

 This indicates that the financial relations between provinces and 

the FG are also decentralised.  

Hence, it can be concluded that Canadian federation has historically changed from 

highly centralized to highly decentralized and from cooperative to the competitive then 

to the collaborative federalism. Currently, Canadian federalism can be defined as a 

decentralised collaborative federalism. Nevertheless, as it has been mentioned before, it 

is difficult to draw a sharp line between all the stages of intergovernmental relations in 

Canadian federation. This also applies to its management of the natural resources. 

Therefore, the collaborative approach was an expected outcome of the general structure 

of the legal and political system in Canada, providing an alternative to the difficult 

mission of formal constitutional change, and an effective response to the economic 

problems. Both the FG and the provinces have realised the necessity of collaboration to 

address the challenges, conflicts and problems of federalism, especially those arising 

from overlapping jurisdictions. Moreover, CF, which is based on the principle of equal 

partnership between the FG and the provinces, appears to be the most effective 

mechanism for solving the challenges of managing NR in Canadian federalism. 

Consequently, Accords, Declarations, or Framework Agreements were used as effective 

collaborative tools for addressing the issues related to various aspects of power and 

authority within the federation. 

 

6.3 Constitutional Context of Oil and Gas Management in Nigerian 

Federation  
 

This section clarifies how the IGR operate within Nigerian federalism and how the 

country‘s system of oil management has evolved. For that purpose, the chapter 

examines the structure of Nigerian federalism and its historical background, the gradual 

development of its IGR, and its implications for oil and gas management.  
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6.3.1 Historical Background of Nigerian Federalism  
 

Nigeria is a diverse and multicultural society. It consists of 250 ethnic groups speaking 

more than 250 indigenous languages. Three main ethnic groups are Hausa-Fulani, 

Yoruba and Ibo. There are also two main religions, Islam and Christianity. While the 

Muslims dominate the north, the Christians dominate the South.
 823

 

What is now called Nigeria was created by British colonialism over the course of the 

second half of the 19
th

 century through a mix of territorial expansion and administrative 

reforms and by amalgamating the Southern Nigeria Protectorate and Northern Nigeria 

Protectorate in 1914 as the Colony and Protectorate of Nigeria. Later in 1939, it was 

reorganized into three ethnically separate administrative regions, the East dominated by 

the Ibos, the West dominated by the Yoruba and the North dominated by the Hausa-

Fulani‘s.
824

 This set the foundation of federalism in Nigeria. Over the post-war period, a 

series of constitutional conferences refined the federal structure of the country as it 

moved towards independence in 1960 (with full independence as a republic in 1963)
825

. 

These regions represented different ethnic-linguistic, religious, cultural, racial and tribal 

groups.
826

 

Currently, Nigerian federalism consists of three levels of governments, the federal 

government (FG), 36 states, the Federal Capital Territory (FCT) with a near status of a 

state, 774 local governments and 6 development units in the FCT.
827

 This structure was 

the outcome of a process of constitutional change and political debate following 

independence and was the result of at least three interrelated factors. First, the political, 

social, historical and geographical factors played a decisive role in adopting and 

accepting federalism in Nigeria.
828

 Second, economic and administrative factors were 
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substantial reasons behind creating Nigerian federation.
829

 The British merged the 

Northern and Southern Nigeria to reduce their support to the Northern Nigeria by using 

surpluses from Southern Nigeria.830 Third, the federal system was adopted as an 

inevitable choice by the British colonialism for dealing with many conflicts among 

Nigerian people.
831

 Despite the plausibility of these three reasons behind Nigerian 

federalism, it is often argued, ‗federalism in Nigeria, like most of the postcolonial plural 

societies, was introduced as an instrument of divide and rule than as a mechanism for 

promoting unity-in-diversity.‖
832

 

 

6.3.2 The Evolution of Intergovernmental Relations in Nigerian Federalism  
 

Prior to independence, Nigeria adopted a ―true federalism‖ based on ‗shared rule,‘ ‗self-

rule‘, and equal partnerships between the federal and the sub-national governments.
833

 It 

was based on a decentralization model, especially in terms of fiscal autonomy. The sub-

national governments were autonomous entities, working independently, both 

politically and financially, without any hindrance from the FG. Additionally, the system 

made arrangements for managing revenues which guaranteed that the regions would 

have enough resources.
834

 

That initial non-centralised federal system was gradually altered to a centralized model, 

especially during the military governments which ruled the country for many decades 

and the civil war which the country experienced between 1966 and 1970.
835

A new stage 
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of the Nigerian political life started after the military rulers seized power and abolished 

the first republic and its constitution on January 15, 1966. The FG succeeded in 

demolishing the separatist movement in Biafran, eliminating its government and ending 

the civil war in 1970.
836

 Consequently, as the precautionary measures against any future 

separatist tendencies, the FG took some actions to limit the financial autonomy for the 

states and to weaken their political status by preventing any attempts towards secession 

from the federation.
837

 

This situation continued under the military rule throughout 39 years from 1966 to 1999, 

except the period between 1979 and 1983 when the power returned to the people. 

Therefore, Nigeria has become a more centralised federal system. This alteration was 

structured through three constitutions, which are the 1979, 1989 and the current 1999 

constitutions.
838

  

This has also changed the IGR, towards an increasingly hierarchical form based on 

subordination.
839

 The states were treated as local governments without any effective 

executive authority.
840

  This framework was continuously followed by the military 

rulers. Their excuse was that it was needed to strengthen unity within the country. This 

paradigm has not changed even after the return of democratic government in 1999. 

Nigeria is no longer a truly federal country based on the principles of shared rule and 

self-rule. There is no real participation in the decision-making process by the sub-

national governments, even on matters related to their states.
841

 Despite aspirations of 

some political actors for more decentralization in the intergovernmental relationships, 

the system has remained highly centralised.
842

 

According to the 1999 Constitution, the distribution of powers among the three levels is 

structured on three bases. The exclusive powers, which belong to the FG, consist of 68 

                                                           
836
Cyril Obi, ‗Nigeria‘s Niger Delta: Understanding the complex drivers of violent oil-related conflict‘ 

(2009) 34(2)Africa Development.  

837
Adam Anyebe(n826). 

838
Eyene Okpanachi and Ali Garba(n831). 

839
Nathaniel Umukoro(n831). 

840
Adam Anyebe(n826).   

841
Martin Ifeanyi Okeke, Eme Okechukwu Innocent, ‗Issue of Fiscal Federalism and National 

Development in Nigeria during Obasanjo Administration‘ (2013) 3(10) Journal of Educational and Social 

Research 109.  

842
Eyene Okpanachi and Ali Garba(n831). 



194 
 

jurisdictions and cover important issues such as the mines and minerals, including oil 

fields, oil mining, geological surveys and natural gas.
843

 The second base is the 

concurrent powers, which related to 12 issues, jointly exercised by both the federal and 

the state governments.
844

 Finally, the residual powers, which include all powers not 

subject to the previous two rules, are exercised by the states or local governments.
845

 

Regarding the three branches of power, the federal legislative power consists of two 

branches, which are the House of Representatives consisting of 360 members and the 

Senate, which consists of 109 members, elected from the 36 states.
846

 In terms of the 

executive branch, Nigeria is a presidential system. The people directly elect the 

president, then s/he appoints a minister to head the cabinet; the cabinet must include at 

least one member of each of the 36 states subject to approval by the Senate.
847

 Finally, 

the judicial branch is represented by the Supreme Court, the highest court in the 

federation, the Court of Appeal, the High Courts, and other trial courts such as the 

Magistrates, Customary, and Sharia etc. Additionally, there is an independent executive 

body called the National Judicial Council.
848

 

Generally, the measures and approaches of political participation at the federal level 

have not facilitated the development of an effective framework for sharing power 

between the states and the FG. This cannot be easily changed partly due to the difficulty 

of constitutional amendments. 
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It is worth noting here that the power of constitutional amendment is given to the 

National Assembly.
849

 For any constitutional amendment, a two-thirds majority of votes 

in the two houses of the National Assembly must be secured. It also requires the 

approval of the sub-national legislatures by issuing a resolution passed by two-thirds of 

all the 36 states in the federation. Furthermore, amending some matters, such as the 

federal structure and the procedures of amending the Constitution need the approval of 

the votes of not less than four-fifths majority of all the members of each House, and 

resolution of the House of Assembly that requires two-third of all States.
850

 

The difficulty in amending the constitution has led some Nigerians to realise the 

necessity of non-constitutional mechanisms for regulating IGR, based on collaborative 

political agreement among the stakeholders within the federation. These mechanisms 

require consensus and reconciliation among all stakeholders, especially those who are 

not satisfied with the constitutional structure for intergovernmental relations related to 

the management of natural resources.
851

 In this regard, Okpanachi and Garba concluded, 

mega constitutional amendment is so difficult, especially regarding reform federalism 

structure, in such a deeply divided societies. Hence, the informal and non-constitutional 

adaptations in the footsteps of the Canadian experience, which will not be smooth 

sailing for Nigeria, based on the consensus among all stakeholders can be a practical 

alternative to a mega-constitutional change.
852

 

 

6.3.3 The evolution of Intergovernmental relations (IGR) with regard to oil 

and gas management in Nigeria 
Nigeria is the largest country in Africa for oil and natural gas. It is ranked eighth in the 

world for oil and gas, possessing an estimated 37-40 billion barrels of proven oil 

reserves and some 185 trillion cubic feet of proven natural gas.
853
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Before independence, the British colonial authorities issued many legislation 

concerning natural resources and the mining industry. This began with the Mineral Oil 

Ordinance of 1906, 1907, 1914 and then the amendments 1916 and 1925, 1948, 1950 

and 1958. All these legislations, virtually, had granted land ownership with the 

exclusive control and exploitation of underground minerals and oil to the British 

Crown.
854

 Over the period between 1938 and 1969, colonial and post-colonial 

governments granted oil concessions to foreign companies.
855

 At that time, the role of 

Nigerian government was limited only to the collection of rents and taxes.
856

 

After independence, the 1963 Constitution confirmed that the legislative power with 

respect to the mines and minerals, including issues of oil and natural gas, belonged 

exclusively to the Federal Parliament. Nevertheless, the ownership right was preserved 

for the SGs.
857

 

Significant changes took place during the era of nationalization which started with the 

Petroleum Decree No. 51 of 1969,
858

 which repealed all the above-mentioned 

legislations. The Decree granted the FG authority to transfer ‗the entire ownership and 

control of all petroleum under or upon any lands on Nigeria.‘
859

  It stripped the states of 

any right regarding the ownership and control of oil and gas resources within their 

borders.
860

 

In another move to expand the federal power over NR, the Offshore Oil Revenue 

Decree No.9 of 1971 was issued. This decree transferred the rents and royalties from 

offshore petroleum wells from the states to the FG. It vested the FG with all offshore oil 
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revenues and the ownership of the territorial waters and the continental shelf as well as 

decreasing the derivation principle from 50% to 30%.
861

 Furthermore, the Exclusive 

Economic Zone Act 1978 also granted the FG the exclusive rights regarding the 

exploitation of natural resources of the sea-bed, the subsoil and super adjacent waters of 

the Exclusive Economic Zone.
862

 

A further move to consolidate federal power followed with the Land Use Act of 1978 

which stripped the right of Communities to own communal land within their states, and 

transferred ownership and the right to use the lands for oil exploration and its industries 

to the FG exclusively. Before this enactment, although the mining right was limited 

exclusively to the FG, the ownership of the land belonged to the communities in these 

areas under the customary rules. The communities in the Niger delta directly dealt with 

the oil companies regarding oil exploration and exploitation, compensations of the land 

acquisition and other related processes.
863

 These rights and privileges were stripped 

from the people of the states after enacting the Land Use Act in 1978. It abolished the 

transfer fees and rents paid by oil companies to landowners, and they began to pay them 

to the FG or the officials and stakeholders.
864

 Moreover, the law precluded the court‘s 

jurisdiction to adjudicate matters relating to compensation cases in accordance with this 

law. The law was rejected by the oil-producing states in the Niger Delta Region.
865

 

In April 1971, the Nigerian National Oil Corporation (NNOC) was established to 

explore and prospect for oil. In 1977, by incorporating the Ministry of Petroleum 

Resources and the NNOC, the Nigerian National Petroleum Corporation (NNPC) was 

established. Thus, the government became an important and a powerful player in oil and 

                                                           
861

The 1963 Constitution adopted the derivation principle; accordingly, it granted any region 50% of the 

revenue that comes from any minerals extracted in that Region as well as from any mining rents taken 

from that region.  This arrangement changed after the ownership of the oil and other natural resources 

was transferred from the regions to the FG in the section 1 of the Petroleum Act 1969, This was re-

emphasized in the section 40 (3) of the 1979 Constitution, and Section 162 (2), in the current Constitution 

of 1999; Paul S. Orogun ‗Resource control, revenue allocation and petroleum politics in Nigeria: the 

Niger Delta question‘ (2010) 75(5) GeoJournal 459.  

862
Crosdel Emuedo and Michael Abam ‗Oil, land alienation and impoverishment in the Niger Delta, 

Nigeria‘(2015) 3(2) European Journal of Research in Social Sciences.  

863
ibid(n862). 

864
ibid(n862). 

865
Cyril Obi, ‗Nigeria‘s Niger Delta…‘(n836). 



198 
 

gas management.
866

 Due to the unexpected decline in global oil prices in 1977 and 

1981, and its consequences for Nigeria, the so-called era of ―de-indigenisation‖ 

emerged. In this period, the FG retreated in its previous position in oil industry 

nationalisation and reduced its participation in this field. In other words, it was a period 

of privatisation during which foreign and domestic investors from the private sector 

entered the industry, bringing about an increase in oil production.
867

 However, this 

change did not lead to a decentralised system of oil and gas management in Nigerian 

federalism. The government soon strengthened its centralisation ambition through the 

Territorial Waters Act (1990) and the Exclusive Economic Zone Act (1990), which 

granted the entire ownership and control of oil revenue in the territorial waters and 

exclusive zone to the FG.
868

 

Hence, the Constitution of 1999 and the above mentioned legislation, such as the 

Petroleum Act 1969, vested the FG with the exclusive right over oil and other minerals, 

not just in terms of the legislative jurisdiction, but also in relation to the ownership, 

control and management. This trend reflected the period that followed the civil war, 

which was the period for structuring a centralised form of federalism and stripping the 

subnational governments from any right over their sources, even the right of land 

ownership.
869

  

Therefore, it can be said, the laws that manage and govern the oil and natural gas and 

other minerals are enacted in the favour of the FG and the oil companies rather than the 

oil producing communities that bear their implications.
870

 As a result, Oil has become a 

major issue of conflict and tension between the Delta Region and the FG.
871

 It has 
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escalated more since the military intervention that changed the federal structure of the 

country.
872

 This change converted the intergovernmental relations from a highly non-

centralized system, in which each level depends on its own sources for revenue, to a 

highly centralized system, in which the central government controls and manages 

natural resources and their revenues.
873

  

Although, the region produces about 2 million barrels of crude oil, almost 90% of the 

entire revenue of the federation,
874

 this revenue is managed and controlled by the FG 

without giving fair consideration to the demands and needs of the Region. However, the 

constitution partially adopts a derivation principle by granting at least 13% of oil, gas 

and minerals revenue to the states in which these resources are located.
875

  

Despite the return to democratic rule, the centralized federalism model continued and 

has had implications for the management of oil and gas and the country‘s political 

stability.
876

    

As a result, serious conflicts have occurred between the FG and the nine oil-producing 

states over the management and control over NR and the distribution of revenues. The 

crises have had different protagonists and different dimensions. It is between traditional 

rulers, politicians, oil company executives and businessmen, human rights activists the 

radical group, workers, journalists and the peasantry.
877

 Nevertheless, the main two 

protagonists in this crisis are the communities of the ethnic minority of oil producing 

states on the one side, and the FG with the non-oil producing governments on the other.  

The communities in the oil-producing states feel that they have been marginalized by 

global oil companies and the three dominant ethnic groups; Hausa, Ibo and Yoruba. 

Since independence, the ethnic majorities have monopolized the Nigerian political 

landscape, including the socioeconomic aspects, and the control of oil through their 
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dominance of the federal institutions.
878

 Despite the huge amount of oil extracted from 

the Niger delta region, it is still under-developed, and people live under poverty and 

suffer from marginalization.
879

 Therefore, there is a feeling of injustice and inequality 

from the communities in the region against the FG and the oil companies.
880

 

Thus, the core of the conflict is that the oil producing states insist on controlling their 

resources or at least increasing their share of the revenue based on derivation principle. 

On the other hand, the FG and the non-oil producing states insist on the principles of 

equality and the size of population for allocating revenue. They claim that the oil and 

natural gas do not solely belong to oil producing states.
881

 In addition, the global oil 

companies have become involved in the local conflicts within the Niger delta region 

through funding their supporters, the pro-company groups.
882

 

Furthermore, there are negative implications of the oil industry in the area, especially on 

the environment. The environmental degradation because of pollution of air and 

drinking water, degradation and contamination of farmland has had significant impacts 

on the life and well-being of many people in the region.
883

  There are many players 

involved in this case, whether the Niger Delta youth and community leaders in the local 

level, oil company and NNPC employees, members of the Nigerian military, as well as 

the regional states.
884

 

Finally, corruption at both the federal and state levels has aggravated the structural 

problems in oil management and development.
885

 These factors have led some 

communities in the regions to utilise different methods for financial autonomy, effective 
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political participation in managing natural resources and for a decentralised form of 

federalism. The methods include creating interest groups, pressure groups, associations, 

environmental agencies, human rights organizations such as Ethnic Minority Rights 

Organization of Nigeria (EMIRON), Association of Minority Oil States (AMOS) and 

even armed groups.
886

 

All these factors and reasons have led to the escalation of conflicts, divisions, and 

clashes within the communities. They have played a directive role in the politics of the 

region regarding oil management and created a fragile economic and political 

condition.
887

 

Consequently, the so-called Resource Control (RC) emerged among natural resource-

producing states, such as the Niger Delta Region. The term is as an expression of the 

right of communities to control of their NR, especially oil and gas.
888

  It refers to the 

fiscal autonomy of each region to control their resources, which was exercised under the 

provisions of the constitutions of 1958, 1960 and 1963.
889

It was the practice of what is 

called the true federalism, which gives the sub-national governments the exclusive right 

to control their NR within their borders.
890

 

Based on RC, the states claim the right of exercising power over oil management and its 

related taxation process by themselves rather than by the FG.
891

 They have tried to 

address the issue through constitutional change. For example, in the National Political 

Reform Conference (NPRC) in 2005, held for creating a national consensus on a new 

constitution, 
892

 the delegates of oil-producing states submitted a number of requests, 

one of them was, ‗every state shall own and control resources located in its territory‘.
893

 

However, the Conference failed to resolve the critical issues, including the demand of 
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delegates of Niger Delta region for the control of 25% and 50% of revenue from oil and 

gas.
894

 

Despite the absence of the real political will and determination for solving the conflicts 

between the regions and the FG over oil management and the demands of the regions, 

there have been some attempts and initiatives for dealing with the issue based on multi-

level institutions. Some examples are the Niger Delta Basin Development Board in 

1965, the Niger Delta Development Board, the Niger Delta Development Commission 

in 2000, the Oil Mineral Producing Area Development Commission in 1992, and 

Association of Mineral Oil States.
895

  Nevertheless, it must be noted that the essential 

purpose of these institutions and agencies was not to tackle the legal and political 

aspects of oil management, but rather to improve the technical and administrative 

aspects of managing the dedicated portion of oil revenues to the states.
896

 Therefore, 

they cannot be considered effective intergovernmental measures and institutions for 

dealing with conflicts over the management of natural resources and revenues based on 

agreements between the FG and the Niger delta region.
897

 

It is important to note that even though the country‘s Supreme Court should adjudicate 

disputes between the FG and states governments, its role has been weak and ineffective 

because it depends to a large extent on the whims of the political executive. This has 

hindered the role of judicial power to become the highest institution for adjudication in 

Nigeria.  For instance, during Obasanjo‘s rule,
898

 the decisions of Supreme Court were 

undermined because they were disregarded by the executive power.
899
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Nevertheless, it is worth mentioning that the court has adjudicated some cases regarding 

the conflicts between the FG and oil producing states. For instance, the states filed a 

claim over their rights regarding oil and natural resources found within the Continental 

Shelf of Nigeria, in the onshore-offshore near their states. Both sides claimed that the 

resources in these areas belong to their jurisdictions. Therefore, the states claimed that 

they deserve the 13% based on the derivation principle according to the subsection (2) 

of section 162 of the 1999 Constitution. The FG rejected this claim and insisted that 

these resources are not derivable from any state within the Federation. After filing the 

dispute to the Supreme Court in April 2002, the Court decided in favour of the FG.
900

 

Thus, it seems that the effectiveness of the role and decisions of the Supreme Court are 

highly dependent on the will, ambitions and interests of those who represent the FG and 

its centralised system of governance.   

Apparently, the FG‘s approach to federalism refuses to resolve disputes related to the 

management of NR through establishing effective measures and institutions of 

intergovernmental relations. If the FG is not able to impose its centralised policy over 

the states through a law or a favourable judicial decision, it resorts to violence. Violent 

response has been frequently used to deal with the demands of Niger Delta region 

throughout the last five decades. For example, the military forces wiped out Odi village 

and its inhabitants on November 4, 1999.
901

 Evidently, while the regions still struggle 

for real decentralisation and better IGR, the FG continues to defend its centralised 

approach in dealing with intergovernmental issues, especially oil management. 
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6.3.4 The Fiscal Federalism in Nigeria and Its Evolution  
The current fiscal federalism in Nigeria is highly centralised. The FG has the exclusive 

jurisdiction over collecting, managing and redistributing the revenue sources it levies 

and collects the taxes and revenues from different sources, such as oil and gas, rents, 

profits, and royalties, and then it redistributes them according to the current Revenue 

Allocation Act, which is based on a 1993 military decree.
902

 According to the Act, the 

FG maintains 56%, the states receive 24%, and 20% is allocated to the local 

governments. Additionally, the oil and other natural resource producing states receive at 

least 13% based on derivation principle.
903

 This additional percentage is to address the 

adverse environmental, social, economic and impacts of oil exploration and 

exploitation. This concession has always been criticised by the non-oil producing states 

in the north. On several occasions, such as 2014 National Conference, they called for a 

reduction to five percent and should be limited only to the onshore.
904

 

Therefore, the subnational governments have no financial autonomy. They have to 

depend on the FG grants for performing their basic tasks, and they do not have the right 

to collect revenue from their internal resources within their borders.
905

 This model of 

fiscal federalism and revenue allocation has always been a contentious case between the 

regions and the FG since its independence. It has created an inconsistent and ineffective 

economic, political and legal structure in Nigeria and its regions. It might be argued that 

such centralized fiscal federalism is simply a necessary approach to achieve a fair 

distribution of revenue, horizontally and vertically. It allows FG to participate in the 

macroeconomic stabilization and inter-regional economic equalization which leads to 

national unity.
906

However, this argument fails to recognise the weaknesses of 

centralised fiscal federalism such as its unsustainable economic dependence on natural 

resources,
907

 its disregard of the demands and rights of the producing states,
908

 and its 
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risks of giving broad economic power to the FG.
909

 This model has failed to bring 

prosperity, unity and peace in Nigeria.
910

 

A more practical and effective approach would require the reconstruction of 

intergovernmental relations based on shared rule, collaboration, self-rule, 

decentralization and the financial independence of all the states.
911

 This would bring the 

consensus and national agreement necessary for securing peace, stability, development 

and economic prosperity in Nigeria.
912

 However, although the country is now a 

democracy, albeit a flawed one, because of the political structures, along with deep 

socio-political divisions, this task cannot be easily accomplished.
913

 

 

6.4 Conclusion 
 

This chapter was dedicated to studying federalism in Canada and Nigeria and its 

treatment of oil and gas management. As was explained throughout the chapter, both 

federalisms have their distinct historical, political, economic and legal contexts. Even 

though federations were initially founded by the colonial British power, they diverged 

into two different forms and structures of federalism. Even though Canada started as a 

centralised form of federation, it has gradually become a decentralised federation. 

Nigerian federalism, on the other hand, was initially founded on decentralised terms and 

features but has moved towards a centralised system.  

These two products of federation were the result of two political processes, two legal 

systems and two approaches to dealing with the distribution of power and wealth 

horizontally and vertically. 

The decentralised form of federalism in Canada is the result of the methods and 

mechanisms taken by Canada to deal with internal ethnic issues and to tackle the 

distribution of power over natural resources in the federation. Nigeria, on the other 

hand, ended up with its current centralised federalism due to its central approach in 

dealing with the conflicts between various levels of government. 

                                                           
909

Rotimi Suberu(n823). 

910
ibid. 

911
Dare Arowolo(n878). 

912
Samuel C. Ugoh(n870). 

913
Eyene Okpanachi and Ali Garba(n831). 



206 
 

In Canada, the principles of collaboration, shared-rule, self-rule, reciprocity, mutual 

partnership, equal status have generally been the guiding principles for agreements 

between the central government and the provinces. Additionally, establishing certain 

intergovernmental institutions, as alternatives to strict constitutional or judicial 

institutions, for solving the conflicts over managing and distributing the revenues of oil 

and gas has been a key element of the evolvement of the Canadian federalism. Similar 

principles of collaboration and intergovernmental mechanisms have not been part of the 

historical evolvement of federalism in Nigeria. Alternatively, Nigeria has employed the 

principles of subordination, hierarchy, dominance and control whether through its rigid 

legal provisions or if necessary through force and violence. Thus, it is not surprising 

that intergovernmental relations and collaborative mechanisms and institutions have not 

been developed for dealing with conflicts between the FG and states in Nigeria.  

In Canadian federalism, the ownership and management of non-renewable natural 

resources, including oil and gas are vested in the provinces. Each province is the owner 

of its own land and the NR within its constitutionally defined borders. On the other 

hand, the FG owns all the NR in its offshore exclusive economic zone, which is outside 

of the territory of the provinces. Also, the FG is responsible for policy-making and 

regulation of energy infrastructure crossing provincial boundaries. The FG has a 

jurisdiction over interprovincial and international trade and commerce with respect to 

natural resources, taxation, and energy development offshore and on frontier lands. 

Similar structure has not been followed in Nigeria. Although the states were initially the 

owners of the land and the natural resources, the federal authorities gradually stripped 

this right of the states through laws issued at different times. Currently, the FG is the 

only owner and has exclusive right with regards to all natural resources in the entire 

federation. 

In addition, with respect to the fiscal federalism, the Canadian financial relationship is 

based on a non-centralized model. The provinces enjoy financial autonomy by having 

their own financial resources represented by NR and other sources that provide revenue. 

Also, the FG contributes to redistributing the revenue under equalization and other 

programs. The framework of fiscal federalism in Nigeria is different. It is based on the 

centralized model. In Nigeria the SGs do not enjoy financial independence. They 

depend on revenue coming from the FG. This model has caused many problems 

between the oil-producing states and the FG, which led to the political instability of the 

federation. 
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Furthermore, while disputes over NR in Canada are dealt with by the courts or political 

bargaining based on collaborative mechanisms, in Nigeria, disputes over oil and gas or 

other federal issues are not solved by independent, impartial courts, nor do they dealt 

with by less formal alternatives because of the absence of IGR. The violence in Niger 

Delta is the result of the absence of effective judicial and non-judicial institutions for 

dealing with the conflicts over NR and other issues.  

Finally, one of the common points between Canada and Nigeria is that they are both 

multi-ethnic federations. The sustainability of these kinds of federations is dependent on 

minimising and managing ethnic conflicts.
914

 Conflict management in these two 

federations has been dealt with in two different ways.
915

 In Canada, collaborative 

mechanisms were instruments to solve problems and preserve the federation without 

leading to civil war. On the other hand, the opposite is the case in Nigeria, where federal 

authorities resorted to force and repression to solve problems, which led to the outbreak 

of civil war within the union. Thus, it can be said that federalism does not always 

achieve lasting peace without the necessary safeguards, including the establishment of 

intergovernmental institutions for solving conflicts based on equity, negotiation and 

collaboration. How to develop such safeguards is a crucial question for Iraqi federalism. 

A potential answer for that question can be found in comparative federalism. The brief 

comparative narrative presented in this chapter regarding both Canadian and Nigerian 

federalisms has unearthed some significant lessons for Iraqi federalism. 

                                                           
914
Watts, ‗Federalism, Federal Political Systems, And Federations‘ (n 86). 

915
Klaus Von Beyme(n734). 



208 
 

7 Chapter Seven: Comparative Lessons for Federalism in Iraq 

7.1 Introduction  
 

After examining Canadian and Nigerian federalism in the previous chapter, a number of 

lessons can be outlined for federalism in Iraq. This chapter pulls together the findings 

from the experiences of Canada and Nigeria on the one hand and the historical, political 

and legal circumstances within Iraq itself on the other. It does so as a way of both 

identifying the lessons from other countries for the development of a system of CF and 

highlighting the need for, and difficulties facing, the establishment of such a system in 

Iraq. Thus, the key questions in this chapter are twofold. Firstly, do the Canadian and 

Nigerian models provide useful lessons for Iraq in terms of achieving stability and 

resolving the conflicts between national and subnational governments? Secondly, what 

does Iraq‘s own constitutional and socio-political context imply for the development of 

a collaborative model in the country? To answer these questions the chapter is organised 

in three sections. The first two draw out the lessons from the Canadian and Nigerian 

experiences of federalism for the development of CF in Iraq. It then considers the 

importance of developing such a system in Iraq. The section discusses the general 

advantages of such a system and their potential for the oil sector in particular before 

highlighting the difficulties in bringing this about.  

 

7.2 Lessons from Canadian Federalism for Oil Management 
 

As explained in the previous chapter, Canada has taken relatively successful steps 

towards the establishment of institutions necessary for managing IGR. These 

institutions have played a crucial role in resolving disputes and achieving common 

objectives within the federation, including disputes over oil management. The lesson for 

Iraq is to take important steps towards establishing some similar intergovernmental 

institutions, taking into account the constitutional, social and political context of Iraq. 

Iraqi federalism seems to lack these institutions for better cooperation and coordination 

between the FG and the SGs, especially with the KRG. This section attempts to answer 

the question: why is the Canadian experience important for Iraq? This requires first to 
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study the most important points of similarity and difference between these two 

countries. 

The first major similarity is that both countries are nationally heterogeneous. The case 

of Quebec in Canada is generally similar to the case of Kurdistan in Iraq. Both French 

people in Quebec and the Kurds in Kurdistan are considering themselves as distinct 

nations; they have their own culture, language, and specific demographic region. More 

importantly, they both have ambitions of self-determination or at least a strong non-

centralised form of federalism. In Quebec, both groups, the federalists and separatists, 

perceive the whole Quebec as their own national homeland including areas in which the 

francophone is not dominant such as Ontario, New Brunswick.
916

  

Second, both systems seem to be based on non-centralization partially emanating from 

the conflict between the people in the regions and the FG. The motive for large-scale 

Non-centralization in Canada has been and still is ethnic pluralism.
917

 Quebec has 

always called for independence or separation from the majority of English-speaking 

cities. The same is true of the Kurds in Iraq, since federalism and non-centralization are 

the result of the Kurdish conflict with successive Iraqi governments since the 

establishment of the modern Iraqi state in 1921. Third, oil and gas in both countries 

located in some regions and provinces, not in the territory of the FG. In addition, in both 

countries the FG has constitutional jurisdiction over some aspects of the management of 

NR and the redistribution of their revenues.   

Fourth, the nature of power sharing and non-centralization in Canada is based on the 

agreement and negotiation among politicians, or on the political deals among the elite, 

rather than on rigid constitutional institutions. To some extent, a similar situation can be 

observed in Iraq. The political elite in Iraq, usually behind closed doors, negotiate and 

decide what should be discussed in the parliament, especially, regarding the important 
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matters such as disputes on oil management and its revenue.
918

 However, it should be 

said that the role of the FG in Canada unlike Iraq is very limited on oil and gas.
919

 

Fifth, amending the constitution is very difficult in both countries because of the 

amendment terms and conditions in the constitution itself. Therefore, adopting informal 

or non-constitutional mechanisms for dealing with disputes and conflicts has had 

observable success in Canada, and may achieve similar success in of Iraq. 

Sixth, both countries are based on the parliamentary system, and thus, the executive 

authority in both central and regional levels is the dominant power. Their 

intergovernmental relations depend on the negotiation and bargaining between both 

levels. This has worked in Canada, and it may work in Iraq, too. An example for Iraq, 

are attempts to reach an agreement between the KRG and Baghdad regarding the oil and 

gas dispute since December 2014. However, all these attempts did not succeed fully. 

Finally, it is worth mentioning that the role of the judicial system regarding disputed 

issues which have a political nature may not be the most effective option in federalism. 

Since the court is based on the all-or-nothing type of decision, it is an option which is 

eschewed by all players. They perceive it as a contradiction to the spirit of cooperation 

and negotiation which characterises intergovernmental relations. It is an option which 

may be used in exceptional circumstances; when the disputed case reaches a dead end, 

despite the use of means of negotiation and cooperation to resolve it.
920

 This reality has 

been realised in both Canada in some matters and Iraq.
921

 As a result, other institutions 

have been developed based on cooperation and mutual agreement between all the levels 

of the federation. This is what has happened in Iraq regarding oil management between 

federal and KRG. The court has not been involved in the disputes on oil management.  

These similarities suggest that it may be possible to apply Canadian-type solutions in 

Iraq given some sources of similarity, particularly with regard to NR managing. Canada 

has already developed mechanisms through intergovernmental institutions for managing 

NR between the FG and provinces.  
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However, while the two countries share certain characteristics, there are also profound 

differences between the two countries. Understanding these differences is central to 

identifying the challenges of adopting some elements of Canadian federalism in Iraq. 

First, while Canada has a relatively robust democratic system of governance and a 

democratic culture among the people, Iraq, and the Iraqis still lack elements of a real 

democratic system of governance. Although elections are held in Iraq every four years, 

many aspects and features of democracy are missing from the legal and political 

system.
922

 The existence of some non-democratic unions, like the (Union of Soviet 

Socialist Republics) USSR, led some scholars to say it had the appearance of a federal 

country; it was described as ―pseudo-federations.‖
923

 Therefore, Watts argues that ‗fully 

democratic processes are a fundamental prerequisite to an effective federation.‘
924

 This 

is a big issue because in any form of federalism, a degree of democratic principles and 

democratic culture is needed to resolve disputes that arise between different levels of 

governments. These principles are already in place in Canada, but still missing in 

Iraq.
925

 

Second, the CF has been gradually, and carefully, developed and adopted in Canada. 

There is a basic agreement among the major Canadian political actors and both federal 

and provincial institutions on the necessity and effectiveness of the collaborative 

approach. The attitude and spirit of cooperation between major political players and the 

people in Canada are different from that of Iraq. This has had a great impact on the 

application and positive outcome of the approach in Canada. As a cultural element and 

as the outcome of the rule of law, the attitude of cooperation in Canada is much stronger 

that of Iraq. There seems to be no real trust between the major political players in Iraq.  

Third, notwithstanding the contribution of the federal transfers via equalization 

programme and the spending power, the SGs and the provinces have their own fiscal 

autonomy. Generally, they depend on 80% of their own revenues for getting their 
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budget, and the rest they get it from the FG.
926

 This is different in Iraq because the 

governorates or the regions heavily depend on the public budget in Baghdad. In other 

words there is a transfer of general revenues rather than from NR revenues specifically 

(as should be the case in Iraq).  Also worth noting that while NR are important in 

Canadian economy and government revenue they are relatively much smaller than in 

Iraq. This is due to most of Canada being much less dependent on oil and gas for 

government revenue than in Iraq. Therefore distribution of revenues is less contentious, 

although it is still sometimes problematic.  

Fourth, the shape of federalism in these two countries is different. Canada is one of the 

oldest federations in the world and is a fully fledged federation with every part of the 

country established as a province or some other unit whereas Iraq is one of the latest 

federations, and still in the path of evolution, with only KRG exercising the possibilities 

of federalism. The other difference is the security situation that has accompanied the 

occupation of Iraq. Since 2003, Iraq has not experienced security stability and this has 

impacted negatively on political and economic stability as well. All of this has its 

consequences in our assessment of federalism in Iraq and in the IGR within the 

federation. 

Fifth, the distribution of the powers and competencies between the FG and subnational 

units is also different. For example, if there is a contradiction between the laws of the 

FG and those of the provinces over concurrent or shared powers, the former will prevail 

in Canada; however, the opposite outcome is expected in Iraq. 

Finally, there are a number of other important differences between Iraq and Canada. 

While there are many problems in the Canadian political system, including weaknesses 

in its administrative and judicial systems, these issues are less challenging than the 

problems facing Iraq. The latter include the absence of the effective constitutional 

institutions and the principles of the rule of law, the ineffectiveness of the judicial 

system, the existence of powerful religious institutions in the structure of political 

system and the government, and the existence of deep-rooted violent sectarian, ethnic 

and religious conflicts. It is important to bear in mind these differences when 

considering the establishment of intergovernmental institutions for CF in Iraq.   
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These differences mean that transplanting models which work in Canada into the Iraqi 

context may face considerable challenges. Although the collaborative approach based 

on intergovernmental institutions has been relatively successful in solving disputes 

between the FG and the provinces in Canada, similar success in Iraq would depend on 

some important conditions.  

There are institutional and political difficulties that make the process of implementing a 

collaborative approach in Iraq challenging. The barriers include mistrust among 

political actors, deep racial and sectarian conflicts, instability, the absence of the rule of 

law and ineffectiveness of legal and constitutional provisions. As Watts argues ‗The 

degree to which federations have been effective has depended upon the degree to which 

there has been a wide degree of public acceptance of the need to respect constitutional 

norms and structures and the rule of law.‘
927

 

In addition, the interests of the major powers and the regional states, especially with 

respect to Iran and Turkey, are influential and present strongly in all aspects of Iraqi 

federalism. For example, Turkey and Iran are opposed to the emergence of a more 

financially independent Kurdistan Region. Such opposition has become more 

significant since the referendum for independence on 25 September 2017. The reason is 

clear; financial independence could spur the Kurds toward independence, prompting the 

remaining Kurds in Iran and Turkey to pursue the same goal. The aftermath of the 

referendum is clear evidence on the role of regional politics on the political process and 

federalism in Iraq. 

Notwithstanding these challenges, the CF seems to be the best available option. If this 

approach does not solve the disputes, no other approaches seem to be available in such a 

challenging context where almost everything requires and depends on political 

agreement among major political actors and institutions. In other words, a similar 

political will and an institutional foundation is needed in Iraq for the development of a 

collaborative approach. 

Moreover, the equal status of both the FG and provinces in Canada as a pillar of 

collaborative federalism is also required in Iraq. This equality principle can serve as a 

great foundation for federalism in Iraq especially as a way of building an effective 

collaborative approach between the FG and KRG because Kurdistan would not accept 

less than equal legal, political and economic status with the FG. Recognizing and 
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accepting such equality would be an essential condition for the CF. However, since the 

referendum on September 25, 2017 relations between the FG and KRG have become 

tense. The referendum led to a series of events, culminating in a military confrontation 

between Erbil and Baghdad on October 16, 2017. The Iraqi military forces with the 

support of the Shiite militia took over the oil city of Kirkuk and other disputed areas 

which were under the control of 'Kurdish Peshmerga'
928

 since June 2014. This caused a 

significant change in political and economic situations of the region. For example, the 

region lost many of the oil fields, which were managed and exploited by the two 

dominant Kurdish parties, in those areas. As a result, the FG has become politically, 

militarily and economically stronger than ever. Due to that circumstance, KRG began to 

waive many of its demands and constitutional powers in favour of the FG. Thus, it can 

be said, the issue of equal status between them depends on the amount of power on the 

ground, rather than constitutional arrangements.  

Furthermore, Canadians have struggled with Quebec‘s demand for 'special status.'
929

 

Other provinces and the FG have not accepted collaborative federalism based on 

asymmetry. If equality of the provinces is an element of the Canadian collaborative 

approach, this element may also need a central place in Iraq. Asymmetry for the sake of 

Kurdistan may not be a sustainable option in the long term for Iraqi federalism. If other 

governorates such as Basra and Mosul became federal regions, would FG deal with 

these states as equal states to Kurdistan legally, politically, constitutionally and 

economically? Thus, in order to establish a strong CF, Iraq needs to decide whether its 

federalism is based on asymmetry- special status of Kurdistan- or equal status of all 

current and future federal states and regions. Dealing with the consequences of either 

option would not be without challenges. However, lessons can be learned from what 

Canadians have achieved and what they have risked when they rejected asymmetry and 

accepted equality among all provinces.  

Another challenge is that natural resources, especially oil and gas, are linked to the issue 

of identity in Iraq, especially for the Kurds, while in Canada the issue of identity for 
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Quebec is not related to these resources. Oil and gas are not concentrated in Québec but 

are located in the western regions. Kurds in order to maintain their national identity in 

Kurdistan, which has a quasi-independent entity, focus on and emphasize their right to 

manage the natural resources in the region. Therefore, to achieve some kind of balance 

between the right of the region and the ability of the FG to distribute revenues fairly 

between the oil and gas producing and other provinces that lack these sources, there is 

an urgent need to adopt federal mechanisms of cooperation between these governments. 

Additionally, another key element in the Canadian CF is its executive federalism. This 

would have a perfect implication for Iraq because federalism in Iraq, especially in its 

relations with Kurdistan, is also mainly based on executive powers. In other words, the 

disputed issues between FG and KRG have always been dealt with through negotiations 

and bargaining between senior executives of both governments. Maintaining this 

approach is another condition for implementing CF in Iraq. In both countries, there is a 

weakness of regional representation at the federal level. For instance, the House of 

Senate in Canada, the second chamber where regions are represented, is weak.  This is 

even more the case in Iraq: the second chamber has not yet been established, with its 

fate to be determined by the first chamber, and even if it is established, it is likely to be 

weak.
930

 This has led to the dominance of the executive authority, rather than the 

legislative authority, in both countries.   

Likewise, collaborative agreements concluded between oil and gas producing provinces 

with FG have solved many of the problems that have occurred in Canada regarding oil 

prices, taxation, trade, and infrastructure and so on. All these agreements can be good 

examples from which lessons can be drawn from the Iraqi federalism.
931

   

As was explained in the previous chapter, in Canada the ownership and the management 

of NR belong to the provinces as does the power of imposing some kinds of taxes. The 

federal authority, on the other hand, has the power of interprovincial and international 

trade. Achieving a proper balance of power requires cooperation between oil and gas 

producing provinces and the FG in a manner that promotes decentralization of 

administration while recognizing the legitimacy of the interests of both governmental 

systems.
932

 As it has been argued, ‗resource management affects resource trade, and 
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trade policy affects resource management.‘
933

 Both of them are interdependent and 

belong to concurrent powers, which need a coordinated approach on the basis of 

collaborative negotiation mechanisms.
934

 A similar approach could be adopted for the 

oil and gas management in Iraq. As was explained in chapter five, according to the 

article 112 the subnational governments have the management right over oil and gas 

collaboratively with FG, and according to article 110 the trade and commercial issue is 

the exclusive power of the FG. 

Due to the broad application of the Canadian collaborative approach, it is important for 

Iraq to be ready to extend the collaborative approach beyond natural resources. Such 

extension can add flexibility to the process of negotiations and bargaining among states, 

regions and the FG. Agreements on natural resources-related issues may be reached 

easier or more quickly if the issue of natural resources becomes part of a broader 

package of issues to be resolved among states and the FG. The broader the issues, the 

bigger the package, the more alternatives of agreements may be available.  

Finally, another significant implication of Canadian federalism for Iraq may be its 

institutional features such as clarity in the roles, responsibilities and accountabilities of 

the executive branches at both the central and provincial levels. This would ultimately 

lead to transparency that is a missing piece of governance in Iraq. Adopting a 

collaborative approach in Iraq would ultimately require the clarification of the roles, 

responsibilities and accountabilities of those who play a decisive role in 

institutionalizing federalism in Iraq. This can produce a level of transparency in 

governance, which is necessary for the effective operation of federalism, especially in 

managing NR in both levels of government in Iraq.      

 

7.3 Lessons from Nigerian Federalism for Oil management  
 

Although federalism is supposed to be a political and legal mechanism for 

accommodating contested matters among different tiers or diverse groups within the 

country, the Nigerian federation was characterised by strong competition among the 

various tiers of governments rather than a collaborative relationship. As Bamgbose 

concluded in his study, IGR within the Nigerian federation have been very complicated. 
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‗The complexity and the problematic nature of such relations began to increase in 

Nigeria‘s polity following the gradual increase of the federating units and the local 

governments at one level and the varieties of interests that cut across the various 

units.‘
935

 

Before outlining the learned lessons, it is necessary to point out the similarities and 

differences between federalism in Nigeria and Iraq. Both countries have some 

similarities and differences in terms of their political structure, history of ethnic 

conflicts, economic system and natural resources, federal system, and legal problems in 

managing NR.  

In terms of similarities, both countries were created by the British colonialism. Modern 

Iraq was established as a unitary system by merging three former semi-independent 

Ottoman wilayats; Mosul, Baghdad, and Basra. The same thing with Nigeria was made 

by amalgamation of three independent colonial regions. Britain wanted to create a 

nation in each of these two countries through unity among diverse ethnic groups, but it 

seems they failed. Thus, both of the countries can be called artificial states.  

It is therefore possible to say that federalism in both countries was created during the 

colonial or occupation period, whether under British colonialism in Nigeria or under US 

occupation in Iraq.
936

 Federalism has never been an agreed-upon issue among all 

components within Iraq, and the same for Nigeria, but it was adopted as a result of 

political and military conditions created by international powers. Therefore, it lacks 

absolute free will for some components to live under such a system. For the Kurds, their 

ambition has always been to live in an independent state, and the same could apply to 

some groups in Nigeria, but because of internal and international circumstances and 

even regional as in the case of Iraq, federalism was the indispensable alternative. 

Nigeria‘s civil war in the 1960s, about Biafra‘s attempt to become independent, and the 

recent referendum in Iraqi Kurdistan is evidence of this reality. 

A more fundamental similarity is that in both countries there is a lack of shared national 

identity within the country.
937

 Ethnic, sectarian and religious conflicts are challenging 
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obstacles to the achievement of federalism and political stability. The governments in 

both countries have not succeeded in creating a national identity. Also, in both 

countries, the constitution, legal system and judiciary have been unable to solve the 

disputes over the management of natural resources and the distribution of the revenue. 

Injustice in distributing revenue and power, corruption, underdevelopment, violence, 

history of persecution of minorities, discrimination, and mistrust among political 

players are among the challenging characteristics of the federal system in both 

countries.  

In both countries there have been on-going disputes over oil management between the 

FG and the oil producing regions or states: Iraq with the KRG and Nigeria with the 

Niger Delta region. Since both countries are ethno federations, ethnicity in both 

countries has played a major role in the political dynamic of controlling NR. The Kurds 

in Iraq have been trying to guarantee their own financial independent through 

controlling oil and gas in their region. A similar situation has prevailed with regard to 

the minorities in the Niger Delta Region: they have sought to increase their powers over 

their NR through so-called resource control. Therefore, it can be said, both Iraq and 

Nigeria suffer from what is called ―resource curse.‖
938

 Oil and gas in most developing 

countries like Iraq and Nigeria have created authoritarian governments, civil or internal 

wars, conflicts, poverty, corruption, and instability.
939

 Additionally, Oil theft, also 

known as illegal bunkering, is one of the most complex problems in Nigeria. The same 

can be said about Iraq.
940
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In both countries, the FG has been in conflict with oil-producing governments and 

sought a more centralized model in the federal context. Nigeria was initially non-

centralized, after the Biafra war for independence, IGR had changed to become more 

centralized. In Iraq intergovernmental relations between the FG and SGs have always 

been centralized, with the exception of the KRG, which has become non-centralized on 

a large scale since 1991. 

Moreover, the Nigerian federalism is similar to the Iraqi one in terms of the way it 

originated. Nigerian federation took the form of ―coming together‖ by forcing three 

independent colonial regions to create a new state on the basis of the federal system. 

However, some argue that Nigerian federalism can best be described as a form of 

―holding together‖; three regions were governed by a decentralized system and later 

converted into a federation consisting of three regional governments.
941

 Both these 

perspectives could be true and reflect two different stages of the Nigerian political and 

legal system. The first perspective represents the pre-independence period, while the 

second perspective reflects the post-independence period. A similar analysis can be used 

for describing the historical background of federalism in Iraq. Before 2003, regardless 

of what happened after 1991 with respect to KR, Iraq was constitutionally a unitary 

state, and therefore could be described as a federation founded on the basis of "holding 

together". On the other hand, taking into account the semi-independent status of KR 

from 1991 to 2003, Iraq could be considered a federation founded on a ―coming 

together‖ basis.
942

 

Furthermore, both countries lack effective intergovernmental institutions to deal with 

disputed issues, which are of a political nature, that arise in federations between Federal 

and subnational governments. This, in turn, has adversely affected the political, 

economic and social stability of both countries. Additionally, the flawed nature of 

democracy, whereby the democratic culture among citizens is weak and exploited by 

political parties, as well as the weakness of the rule of law is another similarity between 

Iraq and Nigeria.  

Before delving into the lessons, some differences must also be noted between these two 

federations. The Nigerian political system is a presidential system of government, the 
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President is both the head of State and head of the Government, and he is elected 

directly by the citizens. Each state must be represented in the federal cabinet by at least 

one member. While the system in Iraq is parliamentary, with duplication of executive 

authority, represented by the president of the republic and the prime minister, both of 

them are elected from parliament. Moreover, the Nigerian Legislative Authority consists 

of two chambers; the House of Representatives and the Senate while the Iraqi legislative 

authority is still lacked the second chamber.  

Based on those similarities, and without disregarding the differences, the following 

lessons from Nigerian federalism can be outlined for Iraq.     

Because of the failure to grant the states true self-rule, some scholars have described 

Nigerian federation as a failed federalism.
943

 The same thing seems to be happening in 

Iraq. Despite the broad non-centralization provided by the constitution to the 

governorates and regions, the reality is quite the opposite. The relationship between 

Baghdad and the governorates is still working on a strong central basis. Therefore, to 

avoid such a drawback, the federal authorities should enforce the Constitution as it is, 

especially with regard to the authorities of the governorates are not organized in a 

region, as well as not to override the authorities of the KRG.  

Moreover, the intergovernmental fiscal relations in Nigeria are characterized by 

dependency; where SGs are fully dependant on revenues provided by FG.
944

 Therefore, 

it has been argued that ‗Most of the problems that the Nigerian federation faces are due 

to the failure to find a balanced approach to revenue sharing‘.
945

 Similarly, Iraq has 

partially adopted such a fiscal approach in dealing with the governorates and KRG. This 

should be avoided by giving the governorates a kind of financial independence that 

enables them to perform their duties independently without full reliance on the FG. This 

can be achieved, for example, by giving the SGs powers to levy certain types of taxes. 

More importantly, make oil-producing governments real partners in all oil policy 

decisions. In addition to the allocation of a fair share of revenue of them according to 

the principle of derivations in a way that meets their needs and compensates for what 

the Oil industry causes to the environment and public health of their cities. Oil-

                                                           
943
Alex Danilovich and Francis Owtram, ‗Federalism as a Tool to Manage Conflicts and Associated 

Risks‘ in Alex Danilovi , Iraqi Federalism and the Kurds: Learning to Live Together (Ashgate 2014)13, 

25-59.  

944
Martin Ifeanyi Okeke, Eme Okechukwu Innocent (n841). 

945
Alex Danilovich and Francis Owtram (n943)32.  



221 
 

producing governorates in Iraq suffer from a lack of services and poor infrastructure, 

although they are the main revenue source for the Iraqi budget. Therefore, justice 

requires the adoption of the principle of derivation for oil-producing governorates, 

taking into account the political and economic context of Iraq. This is the most 

important positive lesson that Iraq can learn from Nigerian federation, in addition to 

avoiding its flaws. 

Furthermore, Iraq should not repeat Nigeria‘s unsustainable approach in building its 

economic system. Natural resources should be considered as one source of revenue and 

as one pillar of the economic system of the country, not the only foundation. A 

sustainable economic system should be based on different pillars. Industrial, 

agricultural, technological and other elements of modern economic system should be 

considered for building a strong foundation for the economic system in Iraq. Otherwise, 

the conflicts over oil revenue remain unsolvable.
946

 

Finally, it can be concluded that there is an urgent need in both Iraq and Nigeria to 

establish some intergovernmental institutions, which could provide an important 

mechanism for settling disputes of a political nature between the federal and subnational 

governments, as well as to achieve the common objectives of stakeholders within the 

federation. Oil and gas disputes, in such weak states in terms of the independence of the 

constitutional institutions and the rule of law, can only be settled through such 

mechanisms. 

 

7.4 Lessons from the comparative cases  
 

The comparative examination of Canadian and Nigerian federalisms has highlighted an 

important lesson for Iraq: federalism in Iraq needs a comprehensive reconstruction 

based on a collaborative approach on the basis of effective intergovernmental 

institutions capable of addressing contentious issues such as the management of NR, 

including oil and gas.  
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In spite the fact that each form of federalism is unique, that every model of federalism 

has to deal with unique structural and practical issues and that the future of any 

federation depends on its institutional foundation for dealing with its conflicts, Iraqi 

federalism can learn lessons from the success of Canadian system in establishing a solid 

foundation of federalism, and can learn lessons from the failure of Nigerian model in 

dealing with the internal conflicts over oil management. Similarly, Iraqi federalism 

finds its development in identifying its unique features and adopting conflict resolution 

approaches accordingly.   

The brief account of Canadian and Nigerian federalism further solidified the proposition 

that CF is an indispensable approach for Iraq. More specifically, the example of 

Canadian federalism revealed not only the significance of CF for Iraq, but also the 

general principles, basic guidelines and frameworks required for establishing CF. It 

indicated how CF can be articulated, what intergovernmental institutions are crucial and 

which context is needed for its success. Nigerian federalism, on the other hand, 

highlighted significant lessons regarding the challenges facing CF, particularly with 

regard to conflicts over oil management. This is particularly important for Iraq as oil 

management has been in the centre of the conflicts between the KRG and FG. Financial 

non-centralization is an important pillar of any successful federal entity, and in order to 

not be described as a failed federalism, as in Nigeria, the non-centralization is a 

prerequisite for any successful CF. 

The Canadian model answered two important questions, namely, whether CF is a viable 

or effective approach or not, and how this model of federation can be established and 

strengthened based on the distinct features of any given legal system. The Nigerian 

example, on the other hand, uncovered the challenges of applying the principles of CF 

on oil management as a federal issue, outlined the challenges of establishing 

collaborative institutions for resolving conflicts over oil management in the absence of a 

real democracy and the rule of law. 

Now, a significant question needs to be answered. Can the general principles, 

mechanisms and institutions of CF, as they were gradually established in Canada, be 

robustly developed in Iraq? In other words, are there rationales for the effective 

adoption of the principles, mechanisms and institutions of CF in Iraq? If so, can it be a 

viable approach for resolving conflicts over oil management in spite of the significant 

challenges?  
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7.5 Rationales of Collaborative Federalism for Iraq.  
 

There are many compelling reasons to suggest that the CF is an indispensable approach 

for Iraqi federalism. Without this approach, it would be difficult for federalism to 

achieve its ultimate goals. This section discusses that assumption through the following 

themes.  

Collaborative federalism can be an effective mechanism for strengthening a federation 

in a parliamentary system. Most parliamentary federations are typified as executive 

federalism.
947

 Because Iraq is organised on the principles of parliamentary federalism, 

based on fusion of executive and legislative powers, the executive power in both levels 

of governments is the dominant power that can easily weaken the legislative authority. 

This happens by compelling the legislatures to ‗legislate within the parameters of 

agreements reached by the executive in camera.‘
948

 As Watts argues, ―the executive 

federalism is a logical dynamic resulting from the marriage of federal and parliamentary 

institutions.‖
949

 He concludes, as long as a federation is a combination of parliamentary 

and federal institutions, ‗executive federalism‘ will not be eliminated.
950

 

In a parliamentary system such as Iraqi federalism in which both executive and 

legislative authorities are interdependent, CF is vital mechanism at different levels of 

government, particularly with regard of overlapping jurisdictions. This mutual 

interdependence is embodied in the main role played by the key political parties in both 

parliament and governments in both national and subnational levels. Without a form of 

agreement among the main political parties controlling the Parliament, it would be 

highly difficult to reach decisions on disputed matters. For example, the FG and KRG 

have always tried to address their disputed issues through political bargaining and 

negotiations between senior executives of these two governments, such as the prime 

ministers. Maintaining this approach is another condition for implementing CF in Iraq. 

Canada is a clear example on the effectiveness of this approach. 
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The structure of the federal legislative branch also necessitates the application of a 

collaborative approach for the federation. Constitutionally, Iraqi federalism can be 

characterised as a highly non-centralized federal and parliamentary system with a weak 

regional representative in the federal institutions. This is an inherent defect in the 

legislative arrangements of the Iraqi federal system. Principally, the legislative authority 

in most federal systems in the world consists of two chambers or councils, which is 

called bicameral legislative system.
951

 Despite the legal and political importance of the 

second chamber the (Federation Council), it has not yet been established in Iraq.
952

 This 

potentially leads to a system in which the regions and the governorates that are not 

organized in a region are not properly represented in the parliament. Consequently, due 

to the lack of the second chamber, which represents the regional interests, they would 

not have an effective role in making laws in the federal parliament. Therefore, the 

failure to establish the Council of Federation in Iraq has complicated the IGR within the 

federation. These councils usually serve as a representative body for subnational 

governments, and they serve as a safety valve against the CoR so as not to become a 

dictatorship in the hands of the majority at the expense of minorities‘ rights. Given these 

circumstances, it is important that there is another mechanism in place to compensate 

for that defect in representation. Adopting CF may be an alternative for a second 

chamber, which provides a stronger participation and better representation in federal 

decision-making process.     

CF can also resolve some of the problems presented by the country‘s rigid constitutional 

provisions with respect to amendments. Such rigidity requires more collaboration 

among Iraqi political players in responding to the ever-changing demands of different 

Iraqi groups. In a country where major social and political groups are not satisfied with 

the status quo and the constitution is relatively rigid with respect to amendments, 

collaboration would be a pragmatic or alternative response to circumvent this difficulty.  

Apparently, a fundamental constitutional change is highly unlikely to be achieved. This 

is because of the terms and conditions regarding amendments in the constitution itself. 

Moreover, even partial constitutional changes, especially regarding the powers of the 

SGs, are almost impossible to adopt. 
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According to its provisions, the Iraqi constitution can be amended in two ways. The first 

is stipulated in Article (126)
953

, which is the general rule for any amendment. The 

second way is outlined in Article (142)
954

, which is a transitional and exceptional rule. 

Article 142 was designated for a specific purpose, namely persuading the Sunni Arab to 

participate in the political process. However, this article has not yet been applied.  

How can these two constitutional provisions be understood and applied was a question 

raised by the House of Representatives and later submitted to the Federal Supreme 

Court for its interpretation. In its ruling (No. 54 / Federal / 2017) issued on (5/22/2017), 

the Court states the application of Article (142) must be prior to the application of the 
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mechanism mentioned in Article (126). Accordingly, the only constitutional amendment 

mechanism must be based on Article 142. This is obviously challenging, but after 

overcoming this challenge, Article 126 will be the only mechanism for any future 

constitutional amendment, which will not be without challenges either. 

Therefore, carrying out any constitutional amendment, whether according to the first or 

second mechanism, is not an easy matter, if not impossible. A comparison between the 

above constitutional provisions and the reality of the Iraqi socio-political system reveals 

the difficulty of making any constitutional amendments regarding the powers of the 

regions. The required approval by the majority is not realistically achievable in the 

regions and nationwide. This reality has become apparent especially after many failed 

attempts to amend the constitution. KRG, for example, insists on the full exercise of its 

rights and authorities outlined in the constitution. It has been argued by Ashty Hawrami, 

the minister of natural resources in the KRGs, ‗the rights of the regions and 

governorates are clear ―in the constitution‖ and cannot be modified in any way to 

enhance the powers of federal authorities.‘
955

 This has been confirmed when on 25th of 

September 2006 a committee was created for reviewing the constitution, which started 

its function on 15th of November by presenting a report proposing some amendments 

related to the federal power as well as the articles related to oil and gas. The proposal 

was rejected by the Kurds.
956

 

Alternatively, the stakeholders could opt for a flexible and informal mechanism for 

dealing with the problems and issues related to the division and distribution of 

powers.
957

 CF, therefore, can be one, if not the only, way forward. This informal and 

non-constitutional mechanism based on cooperation can contribute significantly to the 

effectiveness of federalism in responding to the demands of various Iraqi groups.
958

 

Such a political approach offers bargaining solutions among stakeholders beyond rigid 

and non-compromising constitutional provisions that are interpreted by each party in its 

favor. Hence, CF mechanisms are inevitable to resolve differences between different 

governments and to achieve common goals within Iraqi federation. 
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The model of power distribution among different levels of government is another 

compelling rationale for adopting CF in Iraq. Alongside the federal exclusive powers 

and the residual powers for the subnational governments, the essential character of the 

division of jurisdictions in the Iraqi constitution is concurrence or shared powers. There 

are many areas or powers that are shared between the federal and subnational authorities 

rather than being exclusive for a specific level. The constitution, in Articles 114 and 

113, affirms these shared powers.
959

 Furthermore, the issue of oil and gas management, 

which is the most important case within Iraqi federation, also belongs to the shared 

power provisions according to the Article 112.
960

 Therefore, the more concurrent and 

shared powers are in a Constitution, the easier it will be to use non-constitutional means 

such as intergovernmental collaboration to manage them and solve the problems related 

to them through informal means such as political agreements.
961

 

Consequently, the Iraqi constitution is somehow a resilient document with respect to the 

shared or concurrent powers. It does not include many legal restraints on IGR for the 

purpose of exercising the concurrent powers. As Simone argues, ―constitutions that 

contain gaps and ―silences‖ may be easier to adapt informally than those that spell out 

powers in great detail‖.
962

 Thus, all the above-mentioned constitutional articles, which 

are characterized as ambiguous and have different interpretations, in addition to articles 

on shared or concurrent powers, is a major incentive for adopting CF in different areas, 

especially with regard to oil and gas management.   

This is an important constitutional element especially in the absence of any legal 

requirements on the types and structures of the mechanisms that need to be adopted for 

exercising the concurrent heads of powers. Hence, there is a significant degree of 

flexibility for developing collaborative mechanisms by the regions or states and the FG. 

As long as both levels of governments possess the jurisdictional competence and the 

administrative capabilities, especially the FG and KRG, they can develop mechanisms 

for intergovernmental relations. This proves to be an indispensable approach for solving 

the current problems between the FG and KRG about oil management. In general, 

because the shared powers cannot be regulated and managed except through 
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collaborative mechanisms, based on negotiation as equal partnerships, the collaborative 

approach appears to be a viable option. This approach has the potential for preventing 

further conflicts and finding solutions for the existing disputes. 

Economic considerations might also be an important justification for developing CF. 

This model can address the fundamental economic issues associated with the allocation 

of the revenues of natural resources, in particular the question of fair distribution. This 

is particularly relevant for Iraq as its natural resources are located in specific regions. 

Clearly, whenever the regional economic disparities become a problem for the whole 

federation, the FG and regions must make an effort to resolve it based on cooperation 

and collaboration between rich and poor governorates.
963

 Hence, the economic equality 

based on economic equalization among different tiers should be a major concern for the 

whole federation.
964

 This applies on Iraq especially with respect to oil management. It 

can alleviate the fears of oil-and-gas-poor provinces from federalism by involving them 

in decision-making with an economic dimension. Similar involvement may also be 

embraced through equalization program for achieving economic balance. This has had a 

relative success in Canada. 

CF can also contribute to strengthening the pillars of consociational democracy and the 

rule of law in Iraq. Undoubtedly, federalism may not function, nor may it survive in the 

absence of effective judicial institutions, true constitutionalism and the rule of law. This 

scenario is present in Iraq now. More fundamentally, in a federation based on diversity 

and heterogeneity, the concept of participation in the decision-making process puts all 

the constituent units of the federation at the same level. There is no senior and junior. 

This means the classical democracy is no longer workable properly, but the consensual 

democracy would be more practicable. This consensual model of democracy is 

dominant in Iraq in practice. 

 In such a model, collaboration among different levels of governments becomes 

necessary in the sense that the majority-based decision making process cannot be 

efficient and workable. In this regard Arend Lijphart argues, ‗If we add a few 

characteristics to the concept of federalism, we arrive at the concept of 

consociationalism. Similarly, consociationalism plus some additional attributes spells 
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federalism.‘
965

 There are some differences between federalism in general and 

consociationalism. It can be said that federalism is both structures and processes of 

government, while consociationalism is only a process for power-sharing embodied 

through the party system. Another difference is consociationalism is only a means 

related to the character of a regime while federalism is form and regime of a polity and 

it is both; means and end.
966

 

Nevertheless, what matters is the similarity and link between CF and this kind of 

democracy. The main similarities are that both rely on informal mechanisms and 

measures that make them flexible systems to respond to cultural, social and political 

changes within a federation. Therefore, the key converging point between the concept of 

federalism, particularly CF, and the Consociationalism is the rejection of majoritarian 

democracy.
967

 Both of them are political and social phenomena based on compound 

Majoritarianism rather than simple Majoritarianism, and both of them emphasize 

collective action rather than unilateral action. They aim to achieve the diversity and 

unity as well as to accommodate democratic complexity. Therefore, they do not 

associate with the so-called unitary system; neither centralization nor decentralization, 

but only with non-centralization, which according to Elazar refers to a collaborative 

federalism. Therefore, as Elazar argues, ‗Consociational regimes tend to be longer lived 

when they function within federal polities.‘
968

 

Another important characteristic of Consociationalism is the existence of the second 

chamber in parliament.
969

 Therefore, the absence or weakness of the Upper Council, 

which prevent concentration of power into the hands of the majority in a unicameral 

legislature, has a significant impact on the effectiveness of the Consociationalism 

democracy in Iraq. The alternative to the second chamber is collaborative federalism, 

which may also help the success of the Consociational democracy in place since 2003. 

Coexistence among different ethnic, religious and cultural communities in Iraq, 

regardless of the majority and minority criteria, requires a collaborative federalism. 

Without a form of collaboration established through the agreements of leaders of 
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different ethnic and sect groups, federalism remains unrealistic and it is, therefore, 

doomed to failure.
970

 

As Colino argues, ‗given the need for survival of the union and of the founding 

communities, cultural affirmation is among the primary values of this system, followed 

by autonomy, balance of powers, cooperation, and finally harmonization.‘
971

 The Iraqi 

society tends to be formed based on the autonomy of the units and cultural affirmation 

for the three main factions, which requires consensus, cooperation and harmonization 

based on equality among different levels of government within the federation. All these 

are characteristics of CF.  

CF might also help to address the inherent dispute in the country‘s constitution with 

respect to the balance of powers among different level of governments. The 

Constitution grants enormous powers to the SGs that may eventually weaken the power 

of the FG if applied on the ground.
972

 Reflecting on this aspect, Cameron argues, under 

the constitutional provisions ‗There is now little or no inherent power in the centre at 

all, in part because there is no real centre. Any new Iraqi government will hold only 

such power as regional interests permit it to assume. The new constitution of Iraq 

reflects this reality.‘
973

 He also indicates, ‗Regional interests are so powerful that Iraq 

must be thought of as a confederation- a collection of loosely affiliated states in a 

political union- not the federation that Iraq‘s constitution declares the country to be.‘
974

 

Hence, the role of the FG will not be more than coordination among different levels of 

subnational governments. This may lead to a number of disputes over the distribution of 

powers unless a system of collaboration is established to reach a political agreement 

according to which the prime ministers and ministers of both levels of government set a 

legislative agenda about a disputed matter. Then by enforcing their political agreements 

in the Parliament, they can pass the bills. This is how CF works. 
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This is especially the case for considering the equal status of both the federal and 

subnational governorates, especially KRG, as a pillar of CF in Iraq. This equality 

principle can serve as a great foundation of federalism in Iraq especially for building an 

effective CF between the FG and Kurdistan. For the KRG, making a policy and 

regulation with respect to a matter through intergovernmental consensus is better than 

unilateral action by the FG. The equal partnership is also confirmed by Elazar in his 

conception of federalism as a covenant. Based on this idea, to achieve common goals 

and resolve their conflicts, all covenants between humans or between their entities, 

including federal entities within federations based on a non-centralized model, should 

be based on equal partnership.
975

 

CF can also be an alternative to a rigid judicial approach or to a weak judicial system. In 

the absence of effective judicial authority, collaborative approach can provide a 

political, but not necessarily judicial, alternative. Despite the constitutional emphasis on 

the independence of the judicial authority and its supremacy, especially the FSC there is 

no significant role of this court. The FSC in Iraq is evidently non-neutral political organ 

issuing political decisions.
976

  

In general, because courts are based on the all-or-nothing type of decision, it is an 

option eschewed by all players; they see that it is incompatible with cooperation and 

negotiation in the IGR. In federations characterized by diversity, non-constitutional 

political means are used to resolve disputes between different levels of government; 

courts are the last option, and it may come after the failure of non-judicial means.
977

 

Therefore, the judicial system may not be the most effective and best option for disputes 

of political nature within the federal IGR. It is an option which may be used in 

exceptional circumstances when cooperation and negotiation do not deliver a 

satisfactory outcome. This reality has been realised in Iraq since 2005, where the 

governments, especially the FG and KRG, in Iraq have not resorted to the Supreme 

Federal Court to resolve their conflicts only in rare cases. As a result, other institution 

should be developed based on collaboration and mutual agreement among all the levels 

of the federal government.
978

 Hence, major political institutions need to realize that 
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collaboration and negotiation is a better option than judicial approach for dealing with 

the issues related to the management of natural resources.
979

 

However, the adoption of inter-governmental relations mechanisms does not mean that 

the judiciary and the courts are permanently abandoned. It has been argued that 

‗(f)ederalism is both shaped by and shapes the judicial system.‘980 The judicial 

institutions are crucial for both strengthening collaborative federalism and protecting the 

rule of law as prerequisites for a system in which federalism can play its role in the 

distribution of powers and resources. In addition, it has been argued that ‗(a) federal 

system ordinarily requires a written constitution, and a written constitution requires 

interpretation, usually, though not always exclusively, by judges‘.981 This is confirmed 

by the Iraqi constitution in Article 93/2. Another important function of the Federal 

Court is judicial review. It has the jurisdiction to oversee the constitutionality of laws 

passed by the legislature that affect the entire federation. Here in this purely legal 

matter, the political parties and the constituent governments of the federation cannot 

dispense with the court‘s function and play this role. This is confirmed by most of 

federal constitutions, including the Iraqi constitution, as we have shown previously.982 

Additionally, there must be a fully functioning judiciary for the protection of human 

rights and to ensure respect and enforcement of the rule of law in this regards. Overall, 

therefore, the intergovernmental institutions cannot and should not replace the judicial 

channels exist to protect the rule of law, the constitutional rights, and access to justice 

for the citizens, persons and institutions.  
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Another implication of the Iraqi constitution is that the constitutional framework 

regarding oil and gas management requires collaboration between both levels of 

government. One of the fundamental challenges of federalism in Iraq is the management 

of oil and gas between the FG and the KRG.  In the Constitution, articles 111 and 112 

are designed for oil and gas management. Article 111 addresses the issue of oil and gas 

ownership. It gives all Iraqi people the ownership right, regardless of their religion, 

nationality, ethnicity, and regardless of their regions. This constitution is considered as 

the first Iraqi constitution, which constitutionalized this right. Article 112 deals with the 

management of these two sources, between the FG and the producing governments, in 

addition to the formulation of strategic policies in this regard, with emphasis on the fair 

distribution of revenues derived from them. Therefore, it seems that the constitutional 

provisions directly imply that the relationship between federalism and management of 

oil and gas is reciprocal rather than being unidirectional in character. 

As it has been explained in chapter five, the articles (111 and 112) have not addressed 

all issues regarding oil management.
983

 There are still many unresolved technical and 

legal issues.  Problems, conflicts and concerns can always arise in interpreting these 

constitutional articles, especially in determining the rights, authorities, responsibilities 

and powers of the FG, on the one hand, and of the SGs on the other hand. Nevertheless, 

any interpretation of these articles, especially article 112, would easily accept that 

collaboration is a fundamental principle established for oil management in the article.
984

 

Such a collaborative interpretation of article 112 seems to be generally accepted by the 

main players despite their disagreements on the details. Seemingly, both levels of 

governments, the federal and the KRG on many occasions have already realized that 

collaboration rather than confrontation is a major key that can open the solutions arise 

from practical political conflicts and constitutional interpretations regarding the 

authority over various aspects of oil and gas management. This is repeadedly expressed 

by the leaders, politicians and the ministers in many occasions. For instance, the former 

Iraqi President Jalal al Talabani, on the occasion of the export of crude Oil for the first 

time from Kurdistan region on 2 June 2009, asserted on the necessity of cooperation 

between Kurds and Arabs. He said, ‗We must stress on tolerance between Arabs and 
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Kurds – we have had a sense of brotherhood and this will remain.‘ He added, ‗This is an 

historic event, not only for the Kurdish people but for all Iraqis.‘
985

 Moreover, the 

former KRG‘s Prime Minister, and the current Iraqi president, Barham Salih has 

asserted, ‗the KRG believes that close cooperation on oil and gas strategy and export 

policies is vital to the security and well-being of the people of Iraq.‘
986

Additionally, the 

current KRG‘s Prime Minister Nechirvan Barzani has also confirmed ‗that Iraq needs to 

develop an oil and gas policy based on cooperation with the (KRG), not confrontation, 

and urged the FG to pass an oil and gas law as soon as possible, as well as a revenue-

sharing law.‘
987

 Barzani also asserts, ‗We believe that oil policies should be based on 

cooperation and coordination, not confrontation.‘
988

 In addition, KRG frequently states, 

‗the country will only thrive on a diet of cooperation and coordination, not on 

confrontation. That is what the basic law of the land, the Constitution, demands.‘
989

 

Similar assertions have been confirmed in a meeting between Barzani and the Iraqi 

Parliament‘s Oil and Gas Committee on 9 February 2015.  He stated; 

KRG‘s commitment to the agreement reached with the Federal Government of 

Iraq, hoping to reach a full agreement with Iraqi Prime Minister Haider Al-

Abadi on settling all the outstanding issues between the two sides. The Prime 

Minister urged that the Iraqi Parliament‘s Oil and Gas Committee to play a role 

as a third party, monitoring the implementation of the agreement. KRG is 

willing to cooperate and coordinate with the Committee in any manner that it 

deems appropriate.
990
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Furthermore, Barzani states, ‗in terms of revenue sharing, I believe this will bring the 

government in Baghdad and the KRG closer to resolving outstanding issues in the oil 

and gas area…It is now time for Baghdad to move forward with greater effort in regard 

to cooperation with the Kurdistan Region.‘
991

 He also emphasises, ‗Kurdistan needs to 

be an equal partner to Baghdad and wants Iraq to be a country at peace with itself, 

removed from the centralised system that still courses through the country.‘   

Additionally, this statement has been also emphasised in many occasions by Ashty 

Hawrami, the minister of Natural Resources in KRG. He once stated, ‗Given the 

country‘s troubled history of authoritarian rule, we believe a decentralized oil policy 

and the sharing of power and wealth is essential to Iraq‘s unity. The tragic lessons of the 

past teach us that Iraq cannot be governed by force, only through cooperation and 

consensus.‘
992

 He also expressed ‗we always prefer consensus and co-operation to 

confrontation. That is what Iraq needs after years of instability and war.‘
993

 

Similar realization and appreciation of collaboration has been expressed by some of the 

senior officials of the FG. The Head and members of the Iraqi Parliamentary Oil and 

Gas Committee have expressed their willingness for greater cooperation and 

coordination with their KRG counterparts.
994

 Also, the Ministry of oil in the federal 

government declared its intention in many occasions to work with KRG based on 

cooperation for solving the outstanding issues regarding oil and gas. Last year, he 

committed ‗to solve these critical issues especially in such circumstances that demands 

honesty and accuracy in all the information as well as the cooperation between 

everyone to achieve the public benefit.‘
995

 

Finally, the financial relationship is another issue that has been practiced on the basis of 

bargaining. The intergovernmental political bargaining between the FG and KRG has 

become a dominant feature in the dynamics of intergovernmental financial relations. 
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Since 2003, the public budget law is enacted through negotiation and bargaining 

between both orders of governments. This practice, however, was not disregarded in 

budget Act 2018; the law was enacted without engaging in genuine negotiation with the 

Kurds. 

The abovementioned rationales provide strong justifications for the necessity of CF 

based on intergovernmental institutions in Iraq. In particular, those rationales provide an 

appealing case for the CF in dealing with the conflicts between FG and KRG over oil 

management.   

However, despite this general consensus on collaboration, FG and KRG have not come 

to any significant agreement on the structure, nature, and methods of collaboration for 

oil management. This indicates that a mere realization about the necessity of 

collaboration will not produce much result without constant endeavours for establishing 

institutions of collaboration with effective structure based on realistic considerations. 

Additionally, the success of collaborative federalism starts with identifying, then 

overcoming, the challenges of federalism in Iraq. All forms of federalism including 

collaborative federalism face challenges, as well as shortcomings that were mentioned 

before in the second chapter. There are institutional, socio-political, cultural, religious 

and structural difficulties that make the process of implementing federalism in general 

and particularly the collaborative approach in Iraq challenging.  

There have been several initiatives, even agreements, between FG and KRG on issues 

related to oil and gas and the distribution of revenues. For example, the agreements in 

early 2011, in September 2012, and finally in 2015. However, these agreements have 

not had any results as both sides have failed to take practical steps about the 

deliverables of the agreements. For instance, according to an agreed on (2 December 

2014), FG must allocate 17% of the revenue to the KRG and grant 1.2 trillion dinars to 

the Peshmerga forces and allocate a proportion of the budget to the Ministry of Defence. 

In return, the KRG must deliver 250,000 bpd (barrels per day) of oil from the region, in 

addition to Iraq‘s export of 300,000 bpd of Kirkuk oil. Neither side delivered the 

promises undertaken in the agreement. The failed agreements and aborted initiatives are 

indicative of the challenges facing Iraqi federalism for dealing with oil management. 

However, the budget Act of 2019 was adopted unanimously by all MPs within the 

federal parliament, including the Kurds. A mechanism was agreed upon, in which the 

FG to pay the salaries of the regions' employees, in addition to its share of the public 
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budget. In return, the KRG is committed to export at least (250,000) BOPD produced 

from its fields to be marketed through SOMO and to hand over the revenues to the State 

Treasury exclusively.
996

   

Lack of trust is among the most challenging issues. There seems to be a lack of trust 

among the major political players in Iraq, the national and SGs, especially with KRG. 

This is a major problem in Iraq because in the absence of the rule of law, if there is no 

trust and no real spirit of cooperation, it is very challenging to establish effective federal 

institutions and develop intergovernmental institutions. Mutual faith and trust among 

different groups within a federation and the spirit of tolerance and compromise are one 

of the most important pillars for the success of any federation.
997

 Trust does not mean 

taking common positions and consensus in every small and large issue; on the contrary, 

it assumes there is no clear consensus on some disputed issues. In a country that lacks a 

rich legal culture and where political and constitutional relations and the interests of 

groups and parties are subjected to drastic changes, the adoption of an informal flexible 

mechanism such as collaborative federalism has great difficulty in achieving positive 

results.
998

 At the same time, Cameron & Simeon argue ‗successful collaboration 

depends on high levels of mutual trust among the participants and on their 

internalization of its implicit norms.‘
999

 

Political and legal culture is another difficulty. There is lack of a federalist culture 

among the Iraqis and even among the politicians. As has been argued, ‗Federalism is in 

decline because it cannot be sustained without the underlying support of political 

culture.‘
1000

 Iraqis lived under a dictatorial regime in a highly centralized system until 

2003. Most Arab politicians and political parties, whether Sunni or Shiites, believe that 

the last word about the oil and gas issues, for example, should belong to the FG. They 

look at federalism from the perspective of the FG's supremacy over the subnational 

governments in most matters. Thus, the idea of federalism on the basis of a non-

centralized model has not been understandable and acceptable among many Arabs in 

Iraq.  
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Moreover, in terms of revenue and the expenditure policy, Iraqi governorates, and even 

the KRG relatively, heavily depend on the public budget in Baghdad. The governorates 

do not have their own fiscal autonomy, with the exception of the KRG. This causes 

major problems for collaboration due to the imbalance of power created by that feature 

of Iraqi federalism. Furthermore, another obstacle is the existence of powerful religious 

institutions inside the political system and within the government, the existence of deep-

rooted violent sectarian, ethnic and religious conflicts. The reality shows that 

collaborative federalism in general and particularly with regards to oil and gas is not 

easy to be implemented in light of the challenges mentioned earlier. It offers some 

advancement over the dominant federal model between the FG and the governorates, 

and the dual federalism which is based on competitive model between the FG and the 

KRG. This model could enhance the SNGs‘ roles and lead to a lessening of federal 

tensions as well as provide a greater opportunity for rational oil management and more 

inclusive decision-making, by involving all tiers within the federation based on equal 

partnerships through negotiated cooperation.  

In spite of the severity of some of those challenges, there are ways to overcome most of 

them. The steps are certainly rested in democratizing the political culture in Iraq. 

Moreover, initiating a broad covenant on basic national interests and principles among 

the Iraqis can contribute significantly to create a general and minimum frame of 

nationhood necessary for federalism.
1001

 

It is highly important to tackle these issues first even before the constitutional 

arrangements. Although trust and shared values cannot easily be created, and political 

cultures cannot directly be changed, the above values might be created through the 

peace process. Negotiations, compromise, and discussions can turn this hostility into 

equal partnerships on common interests, as well as reviving trust between different 

ingredients. After that is achieved, collaborative federalism can be an effective 

mechanism to solve the outstanding dispute within Iraqi federation.
1002

 Nevertheless, it 

is a feeling of confidence among stakeholders within a federation that they have to work 

together in good faith.
1003
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Establishing effective mechanisms for collaboration will also help to overcome some of 

the challenges. Canada‘s success in establishing mechanisms and institutions of 

intergovernmental relationships has provided federal systems with an invaluable lesson 

regarding the importance of intergovernmental institutions in federalism. Iraq can 

certainly depend on such institutions as an effective mechanism for dispute resolution 

between the FG and KRG. Regular meetings between the highest representatives of 

different levels of government within the federation, such as Ministerial Councils, 

annual or quarterly Ministerial Conferences, and seasonal oil ministerial conferences. 

There is also scope for regular forums, whether annually or quarterly, regarding various 

disputed matters (in areas such natural resources, environmental protection and the 

distribution of revenues), conferences, annual reports, consultation, and so on. These 

mechanisms together with essential intergovernmental institutions will create a practical 

framework for achieving some of the aspirations of collaborative federalism in Iraq. 

Iraq can achieve much from these mechanisms, specifically for the disputes between FG 

and KRG over oil management.  

The immediate outcome of establishing intergovernmental institutions would be more 

collaboration and a better foundation for building mutual trust between KRG and the 

FG. As Cameron argues 'Sometimes these bodies tackle problems all are encountering 

in their common fields of responsibility.1004 With regard to the issue of oil and gas in 

Iraqi federalism, oil ministers and representatives of governorates that are not organized 

in a region could form permanent committees or annual or periodic conferences.  These 

forums and regular meetings could be used to discuss and solve disputed matters and 

achieve common goals, which cannot be achieved without working together as equal 

partners and on the basis of negotiation and bargaining. This can be done by concluding 

formal intergovernmental agreements between the parties involved. While these 

agreements would not have binding legal authority, however, they would have the 

moral and political influence that may lead to stronger partnerships and collaborations 

among the FG and the subnational governments. 

In addition, the federal authorities must activate the role of official intergovernmental 

institutions explicitly stipulated in the Iraqi constitution. This can be achieved by 

enacting laws by the parliament in relation to Articles 1051005, and 106.1006 These two 

                                                           
1004

 David Cameron, ‗The Structures of Intergovernmental Relations‘…(n201) 

1005
 A public commission shall be established to guarantee the rights of the regions and governorates that 

are not organized in a region to ensure their fair participation in managing the various state federal 

institutions, missions, fellowships, delegations, and regional and international conferences. The 



240 
 

articles call for the formation of two important official bodies, which constitute 

significant mechanisms for intergovernmental relations between the federal government 

and the regions and governorates that are not organized in a region. The formation of 

these two commissions would foster intergovernmental collaboration, especially with 

respect to the issues assigned to them, such as federal fiscal relations, as defined in 

Article 106. For example, the commission stipulated in Article 106 could provide 

mechanisms and arrangements to coordinate all matters related to federal revenues and 

distribute it fairly between federal and subnational authorities. This commission, if 

created, would constitute one of the most important bodies in the federal arrangements 

due to the tendency of financial issues to control intergovernmental relations in most 

federations. Furthermore, establishing the Federation Council (the Upper Chamber) by 

enacting the law by the Council of Representative would facilitate a better legislative 

framework for federalism in Iraq. This constitutes the second pillar of the Iraqi 

legislative authority, as well as being a true representative of subnational governments 

in the federal legislative authority. Additionally, other informal contacts could also be 

valuable. Communications via phone, fax, use of e-mail and unstructured encounters 

among politicians, ministers and officials can also be considered among the means of 

intergovernmental relations that help in sustaining the effective conduct of federal 

affairs.1007 

 

 

7.6 Conclusion 
After drawing lessons from two federal experiences; Canada and Nigeria, in light of the 

relevant articles of the Iraqi constitution, especially with regard to the management of 

oil, we found that CF is a mechanism which should be adopted in Iraq. 

                                                                                                                                                                          
commission shall be comprised of representatives of the federal government and representatives of the 

regions and governorates that are not organized in a region, and shall be regulated by a law. 

1006
 A public commission shall be established by a law to audit and appropriate federal revenues. The 

commission shall be comprised of experts from the federal government, the regions, the governorates, and 

its representatives, and shall assume the following responsibilities: First: To verify the fair distribution of 

grants, aid, and international loans pursuant to the entitlement of the regions and governorates that are not 

organized in a region. Second: To verify the ideal use and division of the federal financial resources. 

Third: To guarantee transparency and justice in appropriating funds to the governments of the regions and 

governorates that are not organized in a region in accordance with the established percentages. 

1007
 David Cameron, ‗The Structures of Intergovernmental Relations‘ (n 201). 



241 
 

In the chapter, it was argued that the combination of Iraq‘s political framework, social 

composition, constitutional design, and legislative, executive and judicial characteristics 

requires a strong non-centralised system based on CF capable of establishing and 

maintaining intergovernmental institutions. This is a significant step towards resolving 

oil management issues between FG and KRG. As explained in the chapter, there are 

significant challenges facing any initiative for non-centralization of power in Iraq. 

However, CF is an alternative approach to overcome some of these challenges and to 

solve problems arising from those challenges, including disputes over oil management. 
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8 Chapter Eight: Conclusion 
 

Federalism in Iraq has been a challenging legal and political question. After more than 

thirteen years since its constitutional adoption, it has generated more questions than 

answers to the already unstable political system of Iraq. The questions raised in the last 

thirteen years are serious matters related not only to the way federalism has struggled to 

become more than a constitutional aspiration, but to the way it could become an 

effective constitutional solution to the contentious issues of sovereignty, unity, national 

identity, ethnic and religious disputes, economic development and the distribution of 

powers. Each of these matters has remained problematic and unresolved since Iraq 

started a new era in 2003.  

Many who betted on the effectiveness of federalism were not expecting that after almost 

fifteen years since the 2005 Constitution was agreed, Iraq would still be in a state of 

turmoil and crisis regarding almost all legal and political issues and the questions of 

power between the federal government and the regions, especially the KRG, would still 

be unanswered, significantly and adversely affecting the lives of the Iraqi people. 

Arguably federalism is one of the many factors contributing to the continuation of legal 

and political problems in Iraq. While it may not be accurate to suggest that federalism 

has contributed to political failure in Iraq, it is not difficult to observe that federalism 

has not succeeded in delivering its constitutional promises. The current dispute between 

the FG and KRG over Oil management is a clear indicator of the ineffectiveness of the 

current form of federalism in the last thirteen years. 

The initial idea of this thesis was born after observing that Iraqi federalism needs a 

model that meets the aspirations of all components of Iraq but especially for Kurds who 

have an ambition of independence. The thesis intended to find an effective pathway 

through examining the theoretical and practical aspects of Iraqi federalism, particularly 

with respect to the ownership and management of oil and gas. As part of such an 

examination, it has explored the socio-political and constitutional systems of Iraq. Even 

though the pathway suggested for the direction of Iraqi federalism can be employed for 

all issues affected by federalism, it has been particularly developed to provide a 

constitutional framework for oil and gas management between the federal and sub-

national governments. 
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The thesis was mainly dedicated to introducing the concept of CF, explaining its 

principles, examining its critics, comparing its practical applications in other countries 

and most importantly justifying its potential for success in Iraq. The latter was 

conducted after a thorough examination of the historical background, legal 

development, political composition and constitutional context of non-centralization, 

federalism and oil management in Iraq.  

The primary question of the thesis was to ask why and how CF could be a key for 

solving major legal and political issues, especially the distribution of powers and NR, in 

Iraq. The thesis started with defining federalism and conceptualising CF based on 

Daniel Elazar‘s theory around the concept, foundation and context of collaboration. 

This opened a broad window to shed light on the gaps and structure of federalism in 

Iraq, finding that it was the best theory to understand and interpret Iraqi federalism 

among all other theory. It was explained how Elazar‘s key concepts of negotiated 

cooperation, coordination, and bargaining can lead to an effective system of dispute 

resolution among different tiers of governments within a federation. The second chapter 

elaborated on that theme through presenting the applicability of Elazar‘s conceptions of 

collaboration, mutual agreement and equal status on the disputes exist between different 

levels of government in Iraq. 

The case of CF for Iraq was further developed by delving into the historical 

development, legal foundation and general context of non-centralization in Iraq. The 

thesis argued that modern Iraq started in 1921 as a monarchy based on a unitary state, 

the latter continuing throughout the republican period until the adoption of federalism 

by the Coalition Provisional Authority in 2004. This change triggered significant 

disagreements among the Iraqi political and ethnic groups, especially after federal 

principles were incorporated into the Constitution in 2005. It was also indicated that the 

sudden change in the legal system at the time of reviving historical ethnic and religious 

conflicts triggered many disputes. This became apparent in issues related to the 

authorities of different levels of government over the management and distribution of 

natural resources. The argument concluded in that chapter was that due to the weak 

historical presence of non-centralization in Iraq and because of the deep ethnic and 

religious conflicts, CF based on mutual status among contentious groups seems to be 

the most practical and workable approach for solving disputes of federal nature 

including the distribution and management of NR.   
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The third chapter also elaborated on the possibility of building a strong CF within the 

current constitutional arrangements. This is mainly because of the non-centralization 

aspirations and principles embodied in the 2005 Constitution. It grants broad powers to 

the regions and governorates, giving them a superior legal position over the federal 

authorities in case of conflicts between the laws of the federal authorities and those of 

the regions or provinces.  

After highlighting the rationale for CF, chapter four was dedicated to examine the rocky 

road in front of federalism in Iraq because of the social and political map in Iraq. It was 

explained how the major three groups; the Arab Shiite, Arab Sunni and Kurds have 

taken different and conflicting perceptions on federalism and the distribution of powers 

and natural resources in Iraq. This became apparent from the initial deliberations for 

drafting the Constitution in 2004. Despite reaching an agreement on the constitutional 

principles of federalism, these groups have not been able to build a federal system 

practically capable of resolving the disputes. Some Arabs, especially among the Sunni 

Arabs, and other ethnic minorities such as Turkmen have been very reluctant and 

cautious about federalism. Even many of Shiites are still against federalism.  

The fourth chapter sought to shed a light on how different groups within Iraq reacted to 

federalism initially and how they changed their attitudes on the basis of their interests. 

Attitudes of rejection and reluctance have been dominant among the Sunni and some 

Shiite groups. On the other hand, the Kurds and some Shiite Arabs have embraced and 

defended federalism despite their different interpretations of the constitutional articles 

dedicated to power distribution and oil and gas management. It was also explained why 

the direction of federalism and its adoption can change very loosely among the groups 

because of their interests. In the last decade, the Sunnis and Shiites have changed their 

attitudes a number of times. Certainly, oil and gas have been and still are the main 

drivers behind the changes of perception and reactions to federalism. Fear, self-defence, 

external interference and reactions to instability have all played a role in forming the 

understanding of each group of federalism from time to time. As indicated in the fourth 

chapter, fear of marginalization, centralizations, persecution, economic disadvantage 

and disunity have all impacted on how the Shiites, Sunni and Kurds perceive federalism 

and interpret the relevant constitutional articles. They all seem to have reasonable 

concerns about the newly born federalism in Iraq and its implications.   
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Because oil and gas management is at the heart of each group‘s fear, uncertainty and 

concerns about federalism, the fifth chapter addressed that issue. It is the most 

illuminating case to be studied regarding the development of federalism in Iraq.  The 

chapter presented the historical roots, factors, and implications of the dispute between 

KRG and FG over oil and gas management. The constitutional basis of these disputes is 

the ambiguity of the constitutional provisions found in Articles 111 and 112, and their 

overlap with other constitutional articles that have an indirect relation to the regulation 

and management of oil and gas. The study showed that the Federal Supreme Court has 

not taken a clear position regarding the interpretation of these articles because the 

conflicted parties did not resort to it. It was also found that the articles directly dedicated 

to manage the issues of oil and gas came after the exclusive competence of the federal 

authority and before the shared competencies. This means that they have a special status 

but is closer to the shared authorities. Therefore, collaborative federalism, the thesis 

suggests, may be able to fill the gap created by constitutional ambiguity and lack of 

political consensus on the management of natural resources. This may lead to measures 

to facilitate the joint management of oil and gas between the FG and oil and gas-

producing governments as equal partners. 

To learn how federal systems work with regard to Oil management and related disputes 

and draw lessons for Iraq, the Canadian and Nigerian experiments were studied. Chapter 

six was devoted to the study and comparison of these two federal models with that of 

Iraq. The differences and similarities were outlined to draw certain conclusions on how 

collaborative federalism can facilitate an effective system and build institutions of 

collaboration capable of resolving disputes over oil and gas management. Canadian 

federalism was chosen for two main reasons. First, it has a significant similarity with 

Iraq; they both have a distinct ethnic group with self-determination aspiration. Quebec 

in Canada and Kurdistan in Iraq represent similar issues within federalism. Second, 

Canada is a relatively successful model of collaborative federalism. Nigerian, on the 

other hand, was compared to Iraq also because of two reasons. First, there is a strong 

foundation and context of centralization; this same issue relates to Iraq in practice. 

Second, Nigerian has failed to establish collaborative institutions for resolving disputes 

over natural resources.  

Chapter seven created the triangle of comparison between these three models of 

federalism by comparing the similarities, differences and lessons learned from each 

model that can be applied or avoided in Iraq. It also attempted to link the previous 
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chapters by providing a comprehensive list of rationales and justifications for the 

adoption of CF in Iraq. The rationales included historical, economic, ethnic, political 

and constitutional considerations. The chapter examined the necessity of collaborative 

federalism based on Elazar‘s theory in light of the Iraqi constitutional provisions and 

lessons learned from the two federal states that have been studied in chapter six. It was, 

then, concluded that the alternative model of resolving intergovernmental conflicts, 

especially between the FG and KRG, is the collaborative model. This model can 

preserve the underlying principles of Iraqi federalism by minimising the control of the 

FG, and encouraging the sub-national governments to work with the FG as equal 

partners through political bargaining. It has been argued that in the absence of an 

independent judiciary authority; acceptable by all political parties, the ambiguity of the 

constitutional provisions, shared powers between FG and SGs, and the heterogeneous 

society, CF seems to be an indispensable approach to deal with conflicts and achieving 

common goals. 

However, it can be argued, the same factors and reasons that require the adoption of CF 

in Iraq, are at the same time challenges to the federal system and, indeed, to the political 

system of the country as a whole. 

After studying the historical background, analysing the constitutional and legal 

provisions related to the Iraqi federal system and oil and gas management in its political 

and social dimensions, in light of collaborative federalism theory, compared to 

Canadian and Nigerian systems, the following conclusions are drawn: 

First, Iraq has paid a heavy price because of its highly centralized past. A centralised 

model of federalism is unlikely to provide a proper system for peace, democracy, the 

rule of law, stability, justice and development in a heterogeneous country with a history 

of ethnic conflicts and persecution. Thus, the most effective form seems to be a non-

centralised form of federalism. Countries similar to Iraq and Nigeria need a non-

centralised form of federalism to build a proper system for peaceful resolution of 

disputes. 

Second, federalism in both Iraq and Nigeria has been adopted as a solution for unity 

among different ethnic groups who have strong aspirations for self-determination. If 

federalism fails to satisfy the minimum needs and aspirations of the ethnic groups 

within the country, the fate of the whole country may lie in disintegration or civil war. 
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This unfortunate fate awaits Iraq if it does not reconstruct its federal system based on 

collaboration based on equal status. 

Third, Canadian federalism can be a mirror for reflecting on required institutions of 

collaboration in Iraq. In dealing with the KRG, the FG of Iraq should avoid repeating 

the fatal mistakes made by the Nigerian federal government in dealing with Niger Delta 

region. An indispensable way to avoid repeating Nigerian mistakes is the embracement 

of the principles of shared rule, self-rule, financial autonomy, equal partnership. This is 

how Canada manages to meet the demands of Quebec.  

Fourth, law, policies and contracts related to NR require careful consideration as matters 

of national security, integrity, and sovereignty. Nigeria is a prime example of how 

indifference, corruption, and exploitation can lead IOCs to take advantage of this issue 

in their favour. The FG and KRG should deal with this issue responsibly.    

Fifth, accountability, transparency, integrity, trust and principles of justice are very 

fundamental for building a cohesive CF supported by institutions of cooperation for oil 

management in Iraq. Evidently, these principal foundations have not been strengthened 

between KRG and FG. The FG of Iraq should formulate effective mechanisms, 

approaches and measures based on clear principles of justice in both distributing power 

over oil management and distributing revenue of oil among the KRG and other oil 

producing regions, the FG and other regions. This is necessary not only to establish 

justice, but also to avoid any feeling of marginalisation by the regions. For example, 

people in Kurdistan, and other oil producing governorates such as Basra, Kirkuk, feel 

that they deserve more than what they receive from the FG from their own NR. 

Inequality and injustice can be reduced if proper intergovernmental institutions and 

measures are put in place based on consensus and mutual agreement. 

Sixth, with regard to oil and gas management, the current Iraqi Constitution of 2005 

only sets out a general framework. It does not clearly define, which government has the 

upper hand in this regard, the federal or subnational government? However, these 

articles left the technical details to be regulated by acts of parliament based on the 

agreement of all groups. Failing to reach agreement on enacting the implementing laws 

of oil and gas management has left many disputes unsolved. So far, such legislation has 

not been enacted. Similarly, other laws related to the structure of the Iraqi federal, for 

example, the law of the formation of the Federation Council, the law of the Federal 

Supreme Court, the law of the distribution of revenues have yet to be enacted. 
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Therefore, the enactment of these laws must be accelerated by the Federal Parliament in 

a manner that maintains a balance between federal and sub-national government 

authorities. 

Seventh, CF based on intergovernmental institutions has been suggested for developing 

Iraqi federalism not with the purpose of replacing the judicial or legal institutions and 

agencies. The thesis does not seek to totally deny the importance of the judicial 

institution which is embedded by the Federal Supreme Court in Iraq, but the vagueness 

of the relevant constitutional articles and the complexity of the socio-political aspects in 

Iraq require complementary mechanisms, beyond the formal judicial and legal bodies. 

CF is a hybrid system including features of both federalism and con-federalism. The 

thesis focused on building institutions for collaborations to create flexible channels for 

dispute resolution over oil and gas disputes between the KRG and FG.  

Finally, federalism in Iraq is surrounded by complex challenges. There are three 

challenges, in particular, which intensify the risks facing federalism in Iraq. The first 

challenge is the strong presence of the political elite. It is well known that the elite that 

came to power after the overthrow of the Baath regime in 2003 is considered one of the 

most corrupt elites that have ruled Iraq since the establishment of the Iraqi state in 1921. 

Most of these political elite are incompetent to run a country characterized by ethnic and 

national pluralism. Their only concern was, and still is, to remain in power and serve 

their parties and families as well as their patronage networks. Most of these elites are 

not supportive of federalism and the various mechanisms for the distribution of powers 

in federal states. It did not spread federalism culture among the Iraqi people.  On the 

contrary, many in the elite did not believe in federalism as a principle and a necessary 

mechanism for ruling such a multi-ethnic state like Iraq after 2003.  

Since 2003, the elite‘s power has been secured by unprecedented levels of corruption. 

Although the Iraqi treasury received more than a thousand billion dollars since 2003, 

the Iraqi people are still suffering from the absence of the most basic services, such as 

electricity, clean water, hospitals, roads, bridges, and educational institutions that meet 

the aspirations of the Iraqis.  

The elite are not real representatives of the Iraqi people who elected them. The Shiite 

elites do not represent the rights and aspiration of the Shiites, as they represent the 

interests of their parties and those close to them such as the armed groups, and some of 

them became representatives of the interests of the agendas of other countries such as 

Iran. The same description is also accurate for the Sunni and Kurdish political elites. 
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The second challenging aspect of federalism is the Constitution, especially its ambiguity 

with respect to the distribution of power and natural resources management between the 

FG and KRG. There is ambiguity and overlap in the articles related to the exclusive 

powers of the federal authority with common powers as well as the remaining powers of 

the powers of subnational governments. This ambiguity and overlap is the result of the 

hasty process in drafting the constitution, which in turn was reflected in the continuing 

problems and conflict between the FG and KRG on many issues, including oil and gas. 

Additionally, not all Iraqis accept the constitution as their own. The majority of Sunnis 

and some Kurds have serious concerns about the way their rights and interests have 

been addressed in the constitution. Under such perspective towards the constitution, it is 

difficult to advance federalism as a main element of the constitution. 

The final challenge is related to the recreation of Iraq as a result of the American 

invasion. The invasion and its consequences have rendered Iraq vulnerable to 

corruption, war, civil war, terrorism, instability, poverty, unemployment, and many 

problems. As explained before, the oil privatization and the decentralization model in 

oil management were among the goals of the United States of America and its allies. 

Federalism has been perceived as a mechanism to achieve that goal for the USA. Under 

such perception, it is a challenging task to convince all Iraqis to support federalism. 

Without such support from the grass-root level to the top, federalism continues to suffer 

under the heavy hands of the corrupt political elites and the brutal consequences of the 

USA‘s invasion. 

 

8.1 Recommendations  
 

It is suggested here that legislative and administrative decisions and policy drafting 

require different sets of IGR in Iraq, based on negotiated cooperation, particularly in the 

field of oil and gas. CF can be a roadmap for facilitating such deliberation through 

intergovernmental institutions. The following recommendations outline the roadmap of 

developing CF in Iraq.  

First, Iraqi federalism needs to establish intergovernmental institutions of collaboration 

to facilitate political agreement. This is an indispensable mechanism for dispute 

resolution over oil management between the KRG and FG. Although political 

agreements are not binding legally, they depend on the trust among the stakeholders 
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(governments) within a federation. They are effective because of not being bound by 

rigid legal and judicial substantive and procedural requirements. Another reason that 

makes intergovernmental arrangements of CF indispensable for Iraq is the absence of an 

effective FSC to make the final decision regarding the interpretations of ambiguous 

constitutional articles about oil and gas disputes. 

Second, non-centralization is yet to be embedded in the legal and political system in 

Iraq. Without a well-established culture of non-centralization, federalism, even in its 

well-structured collaborative model, cannot stand firm against unexpected changes and 

events in Iraq and its surrounding region. Instability, the absence of the rule of law, 

regional interferences, aggressive internal conflicts, and deep-rooted religious and 

ethnic animosity can quickly turn the whole system upside down. Non-centralization is 

an effective safeguard for protecting legal system in general, and federal principles in 

particular, from unexpected changes in the political landscape in Iraq. There are many 

ways to lead the system in Iraq towards non-centralization. The most significant method 

appears to be the application of all constitutional principles requiring equal partnership 

between the federal and SGs as the first pillar of creating foundations of federalism. 

Third, FG and KRG should not enjoy absolute control over all aspects of oil and gas 

management. Exploration, making contracts with oil companies, the distribution of the 

revenues and all other related matters need to be distributed between the KRG and FG 

based on principles of justice. The best mechanism for that might be the distribution of 

powers within a framework of checks and balance in which each level of government 

has the authority to limit the powers of the others. This will eventually lead to a more 

collaborative approach of federalism. Then, practically, the FG would need to involve 

the oil and gas producing governments as real partners in any decision-making process 

with respect to oil and gas issues. Regarding the formulation of the necessary strategic 

policies to develop the oil and gas wealth, the FG, with the producing regional and 

governorate governments, would also need to participate as equal partners. 

These three recommendations of (1) establishing intergovernmental institutions, (2) 

following the constitutional roadmap of Non-centralization and (3) creating a system of 

checking and balancing for oil and gas management could contribute to the 

development of collaborative federalism in Iraq. However, realistically, it should be 

born in mind that the problems which Iraq faces are precisely the factors that prevent 

the development of solutions to those problems, including oil and gas disputes. 
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Despite the limitation of conducting this research, as outlined in the first chapter, the 

dissertation has examined different complex aspects of federalism in Iraq and the 

possibility of directing it towards a more collaborative model. It must be mentioned 

that, Iraq and the region in general are much more complicated than what has been 

presented here. Any prophesy about the political and legal system in Iraq is likely to be 

overtaken by unexpected changes. Therefore, the thesis does not provide predictions; 

rather, it outlines a roadmap necessary for taking Iraqi federalism towards an effective 

model of collaboration as an essential approach for dispute resolution. 

Finally, what determines the roadmap of federalism in Iraq cannot be limited to the 

aspirations of the themes presented in this research. There are other macro and micro 

political, legal, social, cultural, economic and environmental factors that would certainly 

play significant roles on the future direction and destination of federalism in Iraq. Thus, 

the main theme of this thesis about the necessity of collaborative approach should be 

presented, considered and applied in the context of those factors.    
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10 Appendices 
 

Appendix A: Selected Articles of the Canadian Constitution Act 1867 to 1982 

1- Legislative Authority of Parliament of Canada 

91. It shall be lawful for the Queen, by and with the Advice and Consent of the Senate 

and House of Commons, to make Laws for the Peace, Order, and good Government of 

Canada, in relation to all Matters not coming within the Classes of Subjects by this Act 

assigned exclusively to the Legislatures of the Provinces; and for greater Certainty, but 

not so as to restrict the Generality of the foregoing Terms of this Section, it is hereby 

declared that (notwithstanding anything in this Act) the exclusive Legislative Authority 

of the Parliament of Canada extends to all Matters coming within the Classes of 

Subjects next hereinafter enumerated; that is to say, 

1. Repealed. (44) 

1A. The Public Debt and Property. (45) 

2. The Regulation of Trade and Commerce. 

2A. Unemployment insurance. (46) 

3. The raising of Money by any Mode or System of Taxation. 

4.  The borrowing of Money on the Public Credit. 

5. Postal Service. 

6. The Census and Statistics. 

7. Militia, Military and Naval Service, and Defence. 

8. The fixing of and providing for the Salaries and Allowances of Civil and other 

Officers of the Government of Canada. 

9. Beacons, Buoys, Lighthouses, and Sable Island. 

10. Navigation and Shipping. 

11. Quarantine and the Establishment and Maintenance of Marine Hospitals. 

12. Sea Coast and Inland Fisheries. 

13. Ferries between a Province and any British or Foreign Country or between Two 

Provinces. 
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14. Currency and Coinage. 

15. Banking, Incorporation of Banks, and the Issue of Paper Money. 

16. Savings Banks. 

17. Weights and Measures. 

18. Bills of Exchange and Promissory Notes. 

19. Interest. 

20. Legal Tender. 

21. Bankruptcy and Insolvency. 

22. Patents of Invention and Discovery. 

23. Copyrights. 

24. Indians, and Lands reserved for the Indians. 

25. Naturalization and Aliens. 

26. Marriage and Divorce. 

27. The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but 

including the Procedure in Criminal Matters. 

28. The Establishment, Maintenance, and Management of Penitentiaries. 

29. Such Classes of Subjects as are expressly excepted in the Enumeration of the 

Classes of Subjects by this Act assigned exclusively to the Legislatures of the 

Provinces.  

And any Matter coming within any of the Classes of Subjects enumerated in this 

Section shall not be deemed to come within the Class of Matters of a local or private 

Nature comprised in the Enumeration of the Classes of Subjects by this Act assigned 

exclusively to the Legislatures of the Provinces.
1008

 

Article 92 (10) states ―Local Works and Undertakings other than such as are of the 

following Classes: 

                                                           
1008

 Legislative authority has been conferred on Parliament by other Acts. 
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(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and other Works and 

Undertakings connecting the Province with any other or others of the Provinces, or 

extending beyond the Limits of the Province: 

(b) Lines of Steam Ships between the Province and any British or Foreign Country: 

(c) Such Works as, although wholly situate within the Province, are before or after their 

Execution declared by the Parliament of Canada to be for the general Advantage of 

Canada or for the Advantage of Two or more of the Provinces. 

 

2- Exclusive Powers of Provincial Legislatures 

92. In each Province the Legislature may exclusively make Laws in relation to Matters 

coming within the Classes of Subjects next hereinafter enumerated; that is to say, 

1. Repealed.
1009

 

2. Direct Taxation within the Province in order to the raising of Revenue for Provincial 

Purposes. 

3. The borrowing of Money on the sole Credit of the Province. 

4. The Establishment and Tenure of Provincial Offices and the Appointment and 

Payment of Provincial Officers. 

5. The Management and Sale of the Public Lands belonging to the Province and of the 

Timber and Wood thereon. 

6. The Establishment, Maintenance, and Management of Public and Reformatory 

Prisons in and for the Province. 

7. The Establishment, Maintenance, and Management of Hospitals, Asylums, Charities, 

and Eleemosynary Institutions in and for the Province, other than Marine Hospitals. 

8. Municipal Institutions in the Province. 

                                                           
1009

 Class 1 was repealed by the Constitution Act, 1982. As enacted, it read as follows: 

1. The Amendment from Time to Time, notwithstanding anything in this Act, of the Constitution of the 

Province, except as regards the Office of Lieutenant Governor. 

Section 45 of the Constitution Act, 1982 now authorizes legislatures to make laws amending the 

constitution of the province. Sections 38, 41, 42 and 43 of that Act authorize legislative assemblies to 

give their approval by resolution to certain other amendments to the Constitution of Canada. 
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9. Shop, Saloon, Tavern, Auctioneer, and other Licences in order to the raising of a 

Revenue for Provincial, Local, or Municipal Purposes. 

10. Local Works and Undertakings other than such as are of the following Classes: 

(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and other Works and 

Undertakings connecting the Province with any other or others of the Provinces, or 

extending beyond the Limits of the Province: 

(b) Lines of Steam Ships between the Province and any British or Foreign Country: 

(c) Such Works as, although wholly situate within the Province, are before or after their 

Execution declared by the Parliament of Canada to be for the general Advantage of 

Canada or for the Advantage of Two or more of the Provinces. 

11. The Incorporation of Companies with Provincial Objects. 

12. The Solemnization of Marriage in the Province. 

13. Property and Civil Rights in the Province. 

14. The Administration of Justice in the Province, including the Constitution, 

Maintenance, and Organization of Provincial Courts, both of Civil and of Criminal 

Jurisdiction, and including Procedure in Civil Matters in those Courts. 

15. The Imposition of Punishment by Fine, Penalty, or Imprisonment for enforcing any 

Law of the Province made in relation to any Matter coming within any of the Classes of 

Subjects enumerated in this Section. 

16. Generally all Matters of a merely local or private Nature in the Province. 

 

NON-RENEWABLE NATURAL RESOURCES, FORESTRY RESOURCES AND 

ELECTRICAL ENERGY 

Laws respecting non-renewable natural resources, forestry resources and electrical 

energy 

 92A. (1) In each province, the legislature may exclusively make laws in relation to (a) 

exploration for non-renewable natural resources in the province; (b) development, 

conservation and management of non-renewable natural resources and forestry 

resources in the province, including laws in relation to the rate of primary production 
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therefrom; and (c) development, conservation and management of sites and facilities in 

the province for the generation and production of electrical energy. 

Export from provinces of resources 

(2) In each province, the legislature may make laws in relation to the export from the 

province to another part of Canada of the primary production from non-renewable 

natural resources and forestry resources in the province and the production from 

facilities in the province for the generation of electrical energy, but such laws may not 

authorize or provide for discrimination in prices or in supplies exported to another part 

of Canada. 

Authority of Parliament 

(3) Nothing in subsection (2) derogates from the authority of Parliament to enact laws in 

relation to the matters referred to in that subsection and, where such a law of Parliament 

and a law of a province conflict, the law of Parliament prevails to the extent of the 

conflict. 

Taxation of resources 

(4) In each province, the legislature may make laws in relation to the raising of money 

by any mode or system of taxation in respect of (a) non-renewable natural resources and 

forestry resources in the province and the primary production therefrom, and (b) sites 

and facilities in the province for the generation of electrical energy and the production 

therefrom, whether or not such production is exported in whole or in part from the 

province, but such laws may not authorize or provide for taxation that differentiates 

between production exported to another part of Canada and production not exported 

from the province. 

 

“Primary production” 

(5) The expression ―primary production‖ has the meaning assigned by the Sixth 

Schedule. 

Existing powers or rights 
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(6) Nothing in subsections (1) to (5) derogates from any powers or rights that a 

legislature or government of a province had immediately before the coming into force 

of this section.
1010

 

Legislation respecting Education 

93. In and for each Province the Legislature may exclusively make Laws in relation to 

Education, subject and according to the following Provisions: 

(1) Nothing in any such Law shall prejudicially affect any Right or Privilege with 

respect to Denominational Schools which any Class of Persons have by Law in the 

Province at the Union; 

(2) All the Powers, Privileges, and Duties at the Union by Law conferred and imposed 

in Upper Canada on the Separate Schools and School Trustees of the Queen‘s Roman 

Catholic Subjects shall be and the same are hereby extended to the Dissentient Schools 

of the Queen‘s Protestant and Roman Catholic Subjects in Quebec; 

(3) Where in any Province a System of Separate or Dissentient Schools exists by Law at 

the Union or is thereafter established by the Legislature of the Province, an Appeal shall 

lie to the Governor General in Council from any Act or Decision of any Provincial 

Authority affecting any Right or Privilege of the Protestant or Roman Catholic Minority 

of the Queen‘s Subjects in relation to Education; 

(4) In case any such Provincial Law as from Time to Time seems to the Governor 

General in Council requisite for the due Execution of the Provisions of this Section is 

not made, or in case any Decision of the Governor General in Council on any Appeal 

under this Section is not duly executed by the proper Provincial Authority in that 

Behalf, then and in every such Case, and as far only as the Circumstances of each Case 

require, the Parliament of Canada may make remedial Laws for the due Execution of 

the Provisions of this Section and of any Decision of the Governor General in Council 

under this Section.
1011

 

 

 

 

                                                           
1010

 Added by section 50 of the Constitution Act, 1982. 

1011
 Alternative provisions have been enacted for four provinces. For further details. 
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3. Concurrent/Shared Powers 

Old Age Pensions 

Legislation respecting old age pensions and supplementary benefits 

94A. The Parliament of Canada may make laws in relation to old age pensions and 

supplementary benefits, including survivors‘ and disability benefits irrespective of age, 

but no such law shall affect the operation of any law present or future of a provincial 

legislature in relation to any such matter.
1012

 

Agriculture and Immigration  

Concurrent Powers of Legislation respecting Agriculture, etc. 

95. In each Province the Legislature may make Laws in relation to Agriculture in the 

Province, and to Immigration into the Province; and it is hereby declared that the 

Parliament of Canada may from Time to Time make Laws in relation to Agriculture in 

all or any of the Provinces, and to Immigration into all or any of the Provinces; and any 

Law of the Legislature of a Province relative to Agriculture or to Immigration shall have 

effect in and for the Province as long and as far only as it is not repugnant to any Act of 

the Parliament of Canada. 

 

Appendix B: - Selected Articles from the Constitution of the Federal 

Republic of Nigeria 1999 

- Constitution of the Federal Republic of Nigeria 1999 

Section 44(3) of the 1999 Constitution states: ‗Notwithstanding the foregoing 

provisions of this section, the entire property in and control of all minerals, mineral oils 

and natural gas in under or upon any land in Nigeria or in, under or upon the territorial 

waters and the Exclusive Economic Zone of Nigeria shall vest in the Government of the 

Federation and shall be managed in such manner as may be prescribed by the National 

Assembly.‘ 

                                                           
1012

 Amended by the Constitution Act, 1964, 12-13 Eliz. II, c. 73 (U.K.). As originally enacted by the 

British North America Act, 1951, 14-15 Geo. VI, c. 32 (U.K.), which was repealed by the Constitution 

Act, 1982, section 94A read as follows: 94A. It is hereby declared that the Parliament of Canada may 

from time to time make laws in relation to old age pensions in Canada, but no law made by the Parliament 

of Canada in relation to old age pensions shall affect the operation of any law present or future of a 

Provincial Legislature in relation to old age pensions. 
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162. (1) The Federation shall maintain a special account to be called ‗the Federation 

Account" into which shall be paid all revenues collected by the Government of the 

Federation, except the proceeds from the personal income tax of the personnel of the 

armed forces of the Federation, the Nigeria Police Force, the Ministry or department of 

government charged with responsibility for Foreign Affairs and the residents of the 

Federal Capital Territory, Abuja. 

(2) The President, upon the receipt of advice from the Revenue Mobilisation Allocation 

and Fiscal Commission, shall table before the National Assembly proposals for revenue 

allocation from the Federation Account, and in determining the formula, the National 

Assembly shall take into account, the allocation principles especially those of 

population, equality of States, internal revenue generation, land mass, terrain as well as 

population density; 

Provided that the principle of derivation shall be constantly reflected in any approved 

formula as being not less than thirteen per cent of the revenue accruing to the Federation 

Account directly from any natural resources. 

(3) Any amount standing to the credit of the Federation Account shall be distributed 

among the Federal and State Governments and the Local Government Councils in each 

State on such terms and in such manner as may be prescribed by the National 

Assembly. 

(4) Any amount standing to the credit of the States in the Federation Account shall be 

distributed among the States on such terms and in such manner as may be prescribed by 

the National Assembly. 

(5) The amount standing to the credit of Local Government Councils in the Federation 

Account shall also be allocated to the State for the benefit of their Local Government 

Councils on such terms and in such manner as may be prescribed by the National 

Assembly. 

(6) Each State shall maintain a special account to be called "State Joint Local 

Government Account" into which shall be paid all allocations to the Local Government 

Councils of the State from the Federation Account and from the Government of the 

State. 



300 
 

(7) Each State shall pay to Local Government Councils in its area of jurisdiction such 

proportion of its total revenue on such terms and in such manner as may be prescribed 

by the National Assembly. 

(8) The amount standing to the credit of Local Government Councils of a State shall be 

distributed among the Local Government Councils of that State on such terms and in 

such manner as may be prescribed by the House of Assembly of the State. 

(9) Any amount standing to the credit of the judiciary in the Federation Account shall be 

paid directly to the National Judicial Councils for disbursement to the heads of courts 

established for the Federation and the States under section 6 of this Constitution. 

(10) For the purpose of subsection (1) of this section, "revenue" means any income or 

return accruing to or derived by the Government of the Federation from any source and 

includes - 

(a) Any receipt, however described, arising from the operation of any law; 

(b) Any return, however described, arising from or in respect of any property held by 

the Government of the Federation; 

(c) Any return by way of interest on loans and dividends in respect of shares or interest 

held by the Government of the Federation in any company or statutory body. 

Constitution of the Federal Republic of Nigeria 1999, Section 162 (2), states ―(2) The President, 

upon the receipt of advice from the Revenue Mobilisation Allocation and Fiscal Commission, 

shall table before the National Assembly proposals for revenue allocation from the Federation 

Account, and in determining the formula, the National Assembly shall take into account, the 

allocation principles especially those of population, equality of States, internal revenue 

generation, land mass, terrain as well as population density; Provided that the principle of 

derivation shall be constantly reflected in any approved formula as being not less than thirteen 

per cent of the revenue accruing to the Federation Account directly from any natural resources.‖ 

Available online at: http://www.nigeria-

law.org/ConstitutionOfTheFederalRepublicOfNigeria.htm. 

 

Schedule II: Legislative Powers 

Part I: Exclusive Legislative List Item 

http://www.nigeria-law.org/ConstitutionOfTheFederalRepublicOfNigeria.htm
http://www.nigeria-law.org/ConstitutionOfTheFederalRepublicOfNigeria.htm
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1. Accounts of the Government of the Federation, and of offices, courts, and authorities 

thereof, including audit of those accounts. 

2. Arms, ammunition and explosives. 

3. Aviation, including airports, safety of aircraft and carriage of passengers and goods 

by air. 

4. Awards of national titles of honour, decorations and other dignities. 

5. Bankruptcy and insolvency. 

6. Banks, banking, bills of exchange and promissory notes. 

7. Borrowing of moneys within or outside Nigeria for the purposes of the Federation or 

of any State. 

8. Census, including the establishment and maintenance of machinery for continuous 

and universal registration of births and deaths throughout Nigeria. 

9. Citizenship, naturalisation and aliens. 

10. Commercial and industrial monopolies, combines and trusts. 

11. Construction, alteration and maintenance of such roads as may be declared by the 

National Assembly to be Federal trunk roads. 

12. Control of capital issues. 

13. Copyright. 

14. Creation of States. 

15. Currency, coinage and legal tender. 

16. Customs and excise duties. 

17. Defence. 

18. Deportation of persons who are not citizens of Nigeria. 

19. Designation of securities in which trust funds may be invested. 

20. Diplomatic, consular and trade representation. 

21. Drugs and poisons. 



302 
 

22. Election to the offices of President and Vice-President or Governor and Deputy 

Governor and any other office to which a person may be elected under this Constitution, 

excluding election to a local government council or any office in such council. 

23. Evidence. 

24. Exchange control. 

25. Export duties. 

26. External affairs. 

27. Extradition. 

28. Fingerprints identification and criminal records. 

29. Fishing and fisheries other than fishing and fisheries in rivers, lakes, waterways, 

ponds and other inland waters within Nigeria. 

30. Immigration into and emigration from Nigeria. 

31. Implementation of treaties relating to matters on this list. 

32. Incorporation, regulation and winding up of bodies corporate, other than co-

operative societies, local government councils and bodies corporate established directly 

by any Law enacted by a House of Assembly of a State. 

33. Insurance. 

34. Labour, including trade unions, industrial relations; conditions, safety and welfare of 

labour; industrial disputes; prescribing a national minimum wage for the Federation or 

any part thereof; and industrial arbitration. 

35. Legal proceedings between Governments of States or between the Government of 

the Federation and Government of any State or any other authority or person. 

36. Maritime shipping and navigation, including a. shipping and navigation on tidal 

waters; 

b. shipping and navigation on the River Niger and its affluents and on any such other 

inland waterway as may be designated by the National Assembly to be an international 

waterway or to be an inter-State waterway; 

c. lighthouses, lightships, beacons and other provisions for the safety of shipping and 

navigation; 



303 
 

d. such ports as may be declared by the National Assembly to be Federal ports 

(including the constitution and powers of port authorities for Federal ports). 

37. Meteorology. 

38. Military (Army, Navy and Air Force) including any other branch of the armed 

forces of the Federation. 

39. Mines and minerals, including oil fields, oil mining, geological surveys and natural 

gas. 

40. National parks being such areas in a State as may, with the consent of the 

Government of that State, be designated by the National Assembly as national parks. 

41. Nuclear energy. 

42. Passports and visas. 

43. Patents, trademarks, trade or business names, industrial designs and merchandise 

marks. 

44. Pensions, gratuities and other-like benefit payable out of the Consolidated Revenue 

Fund or any other public funds of the Federation. 

45. Police and other government security services established by law. 

46. Posts, telegraphs and telephones. 

47. Powers of the National Assembly, and the privileges and immunities of its 

members. 

48. Prisons. 

49. Professional occupations as may be designated by the National Assembly. 

50. Public debt of the Federation. 

51. Public holidays. 

52. Public relations of the Federation. 

53. Public service of the Federation including the settlement of disputes between the 

Federation and officers of such service. 

54. Quarantine. 
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55. Railways. 

56. Regulations of political parties. 

57. Service and execution in a State of the civil and criminal processes, judgements, 

decrees, orders and other decisions of any court of law outside Nigeria or any court of 

law in Nigeria other than a court of law established by the House of Assembly of that 

State. 

58. Stamp duties. 

59. Taxation of incomes, profits and capital gains, except as otherwise prescribed by 

this Constitution. 

60. The establishment and regulation of authorities for the Federation or any part thereof 

a. to promote and enforce the observance of the Fundamental Objectives and Directive 

Principles contained in this Constitution; 

b. to identify, collect, preserve or generally look after ancient and historical monuments 

and records and archaeological sites and remains declared by the National Assembly to 

be of national significance or national importance; 

c. to administer museums and libraries other than museums and libraries established by 

the Government of a state; 

d. to regulate tourist traffic; and 

e. to prescribe minimum standards of education at all levels. 

61. The formation, annulment and dissolution of marriages other than marriages under 

Islamic law and Customary law including matrimonial causes relating thereto. 

62. Trade and commerce, and in particular- a. trade and commerce between Nigeria and 

other countries including import of commodities into and export of commodities from 

Nigeria, and trade and commerce between the states; b. establishment of a purchasing 

authority with power to acquire for export or sale in world markets such agricultural 

produce as may be designated by the National Assembly; c. inspection of produce to be 

exported from Nigeria and the enforcement of grades and standards of quality in respect 

of produce so inspected; d. establishment of a body to prescribe and enforce standards 

of goods and commodities offered for sale; e. control of the prices of goods and 

commodities designated by the National Assembly as essential goods or commodities; 

and f. registration of business names. 



305 
 

63. Traffic on Federal trunk roads. 

64. Water from such sources as may be declared by the National Assembly to be 

sources affecting more than one state. 

65. Weights and measures. 

66. Wireless, broadcasting and television other than broadcasting and television 

provided by the Government of a state; allocation of wave-lengths for wireless, 

broadcasting and television transmission. 

67. Any other matter with respect to which the National Assembly has power to make 

laws in accordance with the provisions of this Constitution. 

68. Any matter incidental or supplementary to any matter mentioned elsewhere in this 

list. 

Part II: Concurrent Legislative List Extent of Federal and 

State Legislative Powers 

Extent of Federal and State Legislative Powers 

1. Subject to the provisions of this Constitution, the National Assembly may by an Act 

make provisions for a. the division of public revenue- i. between the Federation and the 

States; ii. among the States of the Federation; iii. between the States and local 

government councils; iv. among the local government councils in the States; and b. 

grants or loans from and the imposition of charges upon the Consolidated Revenue 

Fund or any other public funds of the Federation or for the imposition of charges upon 

the revenue and assets of the Federation for any purpose notwithstanding that it relates 

to a matter with respect to which the National Assembly is not empowered to make 

laws. 

2. Subject to the provisions of this Constitution, any House of Assembly may make 

provisions for grants or loans from and the imposition of charges upon any of the public 

funds of that State or the imposition of charges upon the revenue and assets of that State 

for any purpose notwithstanding that it relates to a matter with respect to which the 

National Assembly is empowered to make laws. 

3. The National Assembly may make laws for the Federation or any part thereof with 

respect to such antiquities and monuments as may, with the consent of the State in 

which such antiquities and monuments are located, be designated by the National 
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Assembly as National Antiquities or National Monuments but nothing in this paragraph 

shall preclude a House of Assembly from making Laws for the State or any part thereof 

with respect to antiquities and monuments not so designated in accordance with the 

foregoing provisions. 

4. The National Assembly may make laws for the Federation or any part thereof with 

respect to the archives and public records of the Federation. 

5. A House of Assembly may, subject to paragraph 4 hereof, make laws for that State or 

any part thereof with respect to archives and public records of the Government of the 

State. 

6. Nothing in paragraphs 4 and 5 hereof shall be construed as enabling any laws to be 

made which do not preserve the archives and records which are in existence at the date 

of commencement of this Constitution, and which are kept by authorities empowered to 

do so in any part of the Federation. 

7. In the exercise of its powers to impose any tax or duty on a. capital gains, incomes or 

profits or persons other than companies; and b. documents or transactions by way of 

stamp duties, the National Assembly may, subject to such conditions as it may 

prescribe, provide that the collection of any such tax or duty or the administration of the 

law imposing it shall be carried out by the Government of a State or other authority of a 

State. 

8. Where an Act of the National Assembly provides for the collection of tax or duty on 

capital gains, incomes or profit or the administration of any law by an authority of a 

State in accordance with paragraph 7 hereof, it shall regulate the liability of persons to 

such tax or duty in such manner as to ensure that such tax or duty is not levied on the 

same person by more than one State. 

9. A House of Assembly may, subject to such conditions as it may prescribe, make 

provisions for the collection of any tax, fee or rate or for the administration of the Law 

providing for such collection by a local government council. 

10. Where a Law of a House of Assembly provides for the collection of tax, fee or rate 

or for the administration of such Law by a local government council in accordance with 

the provisions hereof it shall regulate the liability of persons to the tax, fee or rate in 

such manner as to ensure that such tax, fee or rate is not levied on the same person in 

respect of the same liability by more than one local government council. 
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11. The National Assembly may make laws for the Federation with respect to the 

registration of voters and the procedure regulating elections to a local government 

council. 

12. Nothing in paragraph 11 hereof shall preclude a House of Assembly from making 

laws with respect to election to a local government council in addition to but not 

inconsistent with any law made by the National Assembly. 

13. The National Assembly may make laws for the Federation or any part thereof with 

respect to a. electricity and the establishment of electric power stations; b. the 

generation and transmission of electricity in or to any part of the Federation and from 

one State to another State; c. the regulation of the right of any person or authority to 

dam up or otherwise interfere with the flow of water from sources in any part of the 

Federation; d. the participation of the Federation in any arrangement with another 

country for the generation, transmission and distribution of electricity for any area 

partly within and partly outside the Federation; f. the regulation of the right of any 

person or authority to use, work or operate any plant, apparatus, equipment or work 

designed for the supply or use of electrical energy. 

14. A House of Assembly may make laws for the State with respect to a. electricity and 

the establishment in that State of electric power stations; b. the generation, transmission 

and distribution of electricity to areas not covered by a national grid system within that 

State; and c. the establishment within that State of any authority for the promotion and 

management of electric power stations established by the State. 

15. In the foregoing provisions of this item, unless the context otherwise requires, the 

following expressions have the meanings respectively assigned to them-  • 

―distribution‖ means the supply of electricity from a sub- station to the ultimate 

consumer; •―management‖ includes maintenance, repairs or replacement;  • ―power 

station‖ means an assembly of plant or equipment for the creation or generation of 

electrical energy; and   • ―transmission‖ means the supply of electricity from a power 

station to a sub-station or from one sub-station to another sub-station, and the reference 

to a ―sub-station‖ herein is a reference to an assembly of plant, machinery or equipment 

for distribution of electricity. 

16. The National Assembly may make laws for the establishment of an authority 
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with power to carry out censorship of cinematograph films and to prohibit or restrict the 

exhibition of such films; and nothing herein shall a. preclude a House of Assembly from 

making provision for a similar authority for that State; or b. authorise the exhibition of a 

cinematograph film in a State without the sanction of the authority established by the 

Law of that State for the censorship of such films. 

17. The National Assembly may make laws for the Federation or any part thereof with 

respect to a. the health, safety and welfare of persons employed to work in factories, 

offices or other premises or in inter-State transportation and commerce including the 

training, supervision and qualification of such persons; b. the regulation of ownership 

and control of business enterprises throughout the Federation for the purpose of 

promoting, encouraging or facilitating such ownership and control by citizens of 

Nigeria; c. the establishment of research centres for agricultural studies; and d. the 

establishment of institutions and bodies for the promotion or financing of industrial, 

commercial or agricultural projects. 

18. Subject to the provisions of this Constitution, a House of Assembly may make Laws 

for that State with respect to industrial, commercial or agricultural development of the 

State. 

19. Nothing in the foregoing paragraphs of this item shall be construed as precluding a 

House of Assembly from making Laws with respect to any of the matters referred to in 

the foregoing paragraphs. 

20. For the purposes of the foregoing paragraphs of this item, the word ―agricultural‖ 

includes fishery. 

21. The National Assembly may make laws to regulate or co- ordinate scientific and 

technological research throughout the Federation. 

22. Nothing herein shall prelude a House of Assembly from establishing or making 

provisions for an institution or other arrangement for the purpose of scientific and 

technological research. 

23. The National Assembly may make laws for the Federation or any part thereof with 

respect to statistics so far as the subject matter relates to a. any matter upon which the 

National Assembly has power to make laws; and b. the organisation of co-ordinated 

scheme of statistics for the Federation or any part thereof on any matter whether or not 

it has power to make laws with respect thereto. 
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24. A House of Assembly may make Laws for the State with respect to statistics and on 

any matter other than that referred to in paragraph 23(a) of this item. 

25. The National Assembly may make laws for the Federation or any part thereof with 

respect to trigonometrical, cadastral and topographical surveys. 

26. A House of Assembly may, subject to paragraph 25 hereof, make laws for that State 

or any part thereof with respect to trigonometrical, cadastral and topographical surveys. 

27. The National Assembly shall have power to make laws for the Federation or any 

part thereof with respect to university education, technological education or such 

professional education as may from time to time be designated by the National 

Assembly. 

28. The power conferred on the National Assembly under paragraph 

27 of this item shall include power to establish an institution for the purposes of 

university, post-primary, technological or professional education. 

29. Subject as herein provided, a House of Assembly shall have power to make laws for 

the state with respect to the establishment of an institution for purposes of university, 

technological or professional education. 

30. Nothing in the foregoing paragraphs of this item shall be construed so as to limit the 

powers of a House of Assembly to make laws for the State with respect to technical, 

vocational, post- primary, primary or other forms of education, including the 

establishment of institutions for the pursuit of such education. 


	PhD Coversheet
	PhD Coversheet

	Khorsheed, Najmadeen Rashid



